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“Rights of First Refusal”
in Preservation Properties:
Worth a Second Look

Introduction

Throughout the country, many federally assisted use-
restricted properties currently providing affordable housing
to low-income people are at risk of converting to market-rate
use through opt-out or termination of the Section 8 contract or
prepayment of a Department of Housing and Urban Devel-
opment (HUD)-subsidized mortgage, thereby threatening sub-
stantial erosion of the existing affordable housing stock.
Because federal laws no longer guarantee preservation of these
developments,! many states and localities have provided fur-
ther protections for these properties through supplemental
laws and policies.” One such policy seeks to grant some form
of a “right of first refusal”—an opportunity to purchase the
property and preserve it as low-income housing. Such rights
resemble, and may find their source in, the existing eminent
domain power of the government to appropriate private prop-
erty for valid public uses upon the payment of just compensa-
tion to owners. This article surveys a number of such state
and local laws and highlights their important features to illus-
trate how to make them more effective.

Background on the Current Conversion Threat

After a two-year moratorium on conversions of proper-
ties with HUD-subsidized mortgages, Congress enacted a
mandatory federal preservation program in 1990 designed
to preserve this affordable housing for low and moderate-
income households by providing financial incentives to
owners and financing purchases by nonprofits and tenant
organizations.®* However, starting in 1996 Congress re-
treated from this commitment, authorizing owners of
HUD-subsidized properties to prepay mortgages and con-
vert to market-rate use.* Although the preservation program

'"While Congress has provided no funds recently for the preservation of
properties with HUD-subsidized mortgages, the Section 8 laws provide
authority to renew Section 8 contracts, sometimes at higher rents, and re-
structure HUD-insured mortgages to preserve properties. See Multifamily
Assisted Housing Reform and Affordability Act of 1997, as amended, 42
U.S.C.A. § 1437f note, Multifamily Housing Assistance (West Supp. 2001).

2See Preserving Federally Assisted Housing at the State and Local Level: A Leg-
islative Tool Kit, 29 HOUS. L. BULL. 183 (Oct. 1999) (a survey of state and
local preservation initiatives).

*Low-Income Housing Preservation and Resident Homeownership Act of 1990
(LIHPRHA), Pub. L. 101-625, Title VI, 104 Stat. 4079, 4249 (Nov. 28, 1990),
codified at 12 U.S.C.A. §§ 4101 et seq. (West Supp. 2001).

‘Pub. L. No. 104-120, § 2(b), 110 Stat. 834 (1996); Pub. L. No. 104-134,
§101(e), Title II, paragraph entitled Annual Contributions for Assisted Hous-
ing, 110 Stat. 1321 (1996); Pub. L. No. 104-204, 110 Stat. 2874 (1996); Pub. L.
No. 105-65, 111 Stat. 1343 (1997); Pub. L. No. 105-276, §219, 112 Stat. 2487
(1998) (authority for prepayments of “eligible low-income housing” upon
giving HUD, tenants and local government at least 150 days, but no more
than 270 days written notice).
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has not been repealed, starting in fiscal year (FY) 1998, Con-
gress provided no funding to preserve HUD-subsidized units,
limiting its funding to replacement vouchers for tenants.> The
laws governing properties with project-based Section 8 con-
tracts permit most owners to withdraw from the program
when the fixed-term contract expires.® Therefore, at the end
of the contract or the original restricted-use period, most
owners of federally subsidized or assisted multifamily prop-
erties can now convert properties to market-rate operations,
absent other restrictions imposed by federal, state or local
laws or agreements.

Existing “Right of First Refusal” Laws in General

The purchase opportunity created by current state or lo-
cal laws comes in many different forms—from a true “right
of first refusal,” which permits a designated purchaser to
match another sale offer and thereby acquire title, to a “right
to make an offer,” with no obligation on the owner’s part to
sell. It can cover any federally assisted, restricted-use prop-
erty or only, for example, prepayments of HUD-subsidized
mortgages. It may be triggered by various events—from a
planned sale or other disposition of the property to any ac-
tion that would affect its current low-income use, such as
expiration or termination of use or affordability restrictions
or any subsidies. It may provide rights to tenant organiza-
tions, to nonprofits and public agencies, or to other
preservation purchasers including for-profit entities that com-
mit to specified preservation terms. It can also be accompanied
by a variety of procedural requirements and enforcement
mechanisms that give tenants, nonprofits or other interested
parties important tools to advance the preservation policy.

Types of Housing Covered

State and local preservation laws can create some form
of purchase opportunity for various types of affordable hous-
ing threatened by conversion. For example, Illinois law
covers properties with HUD-subsidized mortgages (al-
though only the sale thereof), or properties with certain
state-provided mortgages (although only the prepayment
thereof).” Thus, properties with loans insured or held under
Section 236, Section 221(d)(3) (if Below Market Interest Rate,
Rent Supplement or Section 8), Section 515 and Section 514
are all covered® where such properties are being sold but

See Pub. L. No. 105-65, 111 Stat. 1343, 1355-56 (Oct. 27, 1997).

6See Section 524 of the Multifamily Assisted Housing Reform and Affordability
Act 0f 1997, as amended, 42 U.S.C.A. § 1437f note, Multifamily Housing As-
sistance (West Supp. 2001).

“Illinois has two separate relevant statutes. The first, 310 ILL. Comp. STAT.
§60/3 (2001), covers sale or disposition of properties with HUD-subsidized
mortgages; the other, 20 ILL. Comp. Star. § 3805/8.1 (2001), covers prepay-
ment of certain state-financed loans.

8Apparently seeking to cover federally subsidized Rural Rental Housing
properties, the Illinois law erroneously refers to mortgages insured or held
by HUD under Section 514 or 515 of the Housing Act of 1949, but these
loans actually involve the Rural Housing Service (RHS) of the U.S. De-
partment of Agriculture.

the law does not cover many other properties with project-
based Section 8 contracts, even where a sale is contemplated.
Other jurisdictions have expanded the coverage to protect
tenants in buildings whose Section 8 contracts are expiring
or otherwise being terminated. State laws in California,’
Maryland,”® Maine," and Texas' all cover Section 8 con-
tract terminations,”® as do some cities.!* Reaching still
further, California and Texas also seek to cover the expira-
tion of affordability and occupancy restrictions on properties
that received assistance under the federal Low-Income
Housing Tax Credit (LIHTC) program. The broader the reach
of the statute or ordinance, the more low-income housing
that can be preserved.

State and local preservation

laws can create some form of
purchase opportunity for various
types of affordable housing
threatened by conversion.

The “Triggering Event”

Related to the issue of coverage is the specification of
the event which “triggers” whatever rights the statute cre-
ates. In some jurisdictions, even though coverage is
nominally broad to cover many types of housing or mul-
tiple conversion threats, the purchase opportunity is not
triggered until the owner decides to sell the property.
Maryland’s right of first purchase is triggered only by a pro-
posed transfer,’® although other notice requirements are
triggered by other termination actions. The primary Illinois
statute covering HUD-subsidized properties is triggered only
by an intended sale or disposition of the property,' thus leav-
ing uncovered those buildings facing termination of
subsidies and restrictions whose owners retain title. San Fran-
cisco uses a proposed sale or transfer as the trigger for

°CAL. GovT. CODE § 65863.11(b)(West 2001).

"Mp. ANN. Copk of 1957, Art. 83B, § 9-102(b)(2000).
"ME. Rev. STAT. ANN., Title 30-A, §§ 4972 anD 4973 (1999).
2Tex. Govt. CopbE ANN. § 2306.185(f)(Vernon 2001).

Rhode Island covers Section 8 terminations, but only if resulting from
sale, lease, other disposition, or prepayment. R.I. GEN. Laws § 34-45-4
(5)(2000).

“DenvER MUN. Copk § 12-106 (2001); PorrranD City Copk § 30.01.030 (2000).
San Francisco covers properties with Section 8 contracts, but only those
where owners are seeking to terminate prior to the full original term. San
Francisco AbpMIN. Copkt §§ 60.4(a) and (y) (2000).

*Mp. ANN. Copk of 1957, Art. 83B, §§ 9-101(j) and 9-104(a)(2)(2000).
16310 ILL. Comp. StAT. § 60/4 (2001).
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purchase rights; a proposed prepayment triggers other pro-
cedures and protections, whereas a Section 8 contract
expiration or opt-out at the original expiration date triggers
no rights.”” Thus, in jurisdictions using sale to trigger pur-
chase rights, owners retain the ability to convert the property
to market-rate first and escape the statutory purchase rights
either by holding on to the property or delaying any sale
until the property has been converted to market-rate and is
no longer covered by the law.

To maximize preservation, the triggering event for the
“right of first refusal” should be broadly defined to include
events unrelated to the disposition of the property. Ideally, a
statute’s triggering events should parallel its coverage. Thus,
if a statute creates some preservation rights applicable to
properties whose owners have chosen to terminate federal
assistance, the rights should be triggered by the termination
or opt-out, not merely by the sale or transfer of the property.
For example, in Maine the triggering event is the sale, trans-
fer or other action that would result in termination of the
financial assistance,' effectively creating a preemptive op-
tion or public condemnation right. Similarly, in California,
where the statute also covers both Section 8 opt-outs and cer-
tain HUD mortgage prepayments, the right to make an offer
(not a right to purchase) is triggered by the owner’s decision
to take any action that would terminate the federal assis-
tance.'” Maryland’s notice rights and other procedural
protections are broadly triggered by a proposed transfer of
the property, a threatened prepayment or a termination of
assistance, but the right of first purchase is triggered only by
a proposed transfer.?® Texas has a similarly broad trigger but
creates no direct purchase right.? Denver and Portland both
have ordinances triggered by the owner’s decision to opt out
of the Section 8 contract.

Nature of the Rights Created

The nature of the right created by state laws also varies,
as jurisdictions use different terminology in granting rights
to tenants, nonprofits, municipalities, or others. Modeled on
a classic “right of first refusal” upon sale, Illinois requires
owners to provide a bona fide offer of sale to the tenants,
with a first right to purchase.” Other jurisdictions offer simi-
lar rights, often under broader triggers. Maine’s broad “other
action” trigger granting the State Housing Authority a “right
of first refusal” to purchase the property at its current ap-
praised value?® effectively operates as a preemptive option or
public condemnation right. Rhode Island law provides eligible
entities with a “right of first refusal” to buy the property or

7San Francisco Apmin. Copk § 60.9 (2000)

8ME. REV. STAT. ANN., Title 30-A, § 4973(1)(1999).

19CaL. Govrt. CoDE §§ 65863.11(b)(c) and (g)(West 2001).

Mb. ANN. Copk of 1957, Art. 83B, §§ 9-103, 9-101(j) and 9-104 (2000).
ATEx. Govt. CopE ANN. §§ 2306.185(f), 2306.852, 2306.853 (Vernon 2001).
22310 ILr. Comp. STAT. § 60/5 (2001); 20 IrL. Comp. Stat. § 3805/8.1(c)(2)(2001).
BME. REV. STAT. ANN., Title 30-A, § 4973(2)(1999).

Recent Additions
to NHLP’s Web Site

The following materials of interest to advocates
have been added to NHLP’s Web site in recent
months.

Brief of Amici AARP et al. in Department of
Housing and Urban Development v. Rucker, No. 00-
1770 (U.S. Sup. Ct. filed 2000): In their brief in
support of the respondent tenants, amici argue that
the text of the Department of Housing and Urban
Development’s (HUD) “one-strike” statute is silent
on the existence of an innocent tenant defense and
that HUD's rule, which precludes the assertion of
innocence to reviewing courts, is unreasonable.
www.nhlp.org/html/pubhsg/rdcases.htm

Public Housing Tenant Participation Informa-
tion Packet: Describes the new requirement that
public housing authorities (PHAs) that receive pub-
lic housing operating subsidies from HUD use $25
per occupied unit per year for resident participation
activities. This packet includes a description of the
program, question and answers about the require-
ment, various HUD forms and other materials.
www.nhlp.org/html/pubhsg/tenant_ participation.htm

Challenging Conversions of Federally As-
sisted Housing in California: This guide provides
basic information concerning the threatened con-
version of privately owned HUD-subsidized and
Section 8-assisted developments in California. It in-
cludes specific suggestions for action that housing
advocates, including public interest lawyers, can take
when addressing the conversion threat in their com-
munity or at a particular property. While this guide
is directed specifically at California advocates, many
of the issues that are discussed in the guide are
equally applicable to other states and localities.
www.nhlp.org/html/pres/challenging conversions_
cal.htm

Decisions and Pleadings in 22 Cases Involv-
ing Preservation of Federally Assisted Housing:
This page contains a brief description of the case.
Access to the documents in this section of the Web
site are restricted to members of the Housing Justice
Network. www.nhlp.org/html/pres/cases.cfm
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match third-party offers where an owner intends to sell, pre-
pay or otherwise dispose of the property* Maryland law
provides a “right of first purchase,” but only upon sale or
conveyance, permitting eligible entities the right to buy the
property and match any subsequent offers.” San Francisco
law creates similar rights upon an intended prepayment.”
However, in California the law grants only the right to sub-
mit an “offer of purchase” that is non-binding on the owner.
Texas law simply gives the state time to “attempt to locate a
buyer who will conform to the development restrictions”
provided by the law.?” Denver and Portland just prevent
owners from taking any action during the required notice
period that would “preclude the city or its designee from
succeeding to the contract or negotiating with the owner for
purchase of the property.”?® Obviously, the right created di-
rectly determines the community’s ability to affect the future
of the property. California’s right to submit a non-binding
offer provides tenants and others notice that their housing is
at risk and an opportunity to obtain information and make
an offer to buy, but imposes no obligation on the owner to
sell or to give preference to tenants or nonprofits to acquire
the building. By contrast, Rhode Island and Illinois laws grant
the tenants or other entities a true “right of first refusal;” by
permitting matching of any offer, the tenants are given a le-
gitimate opportunity to purchase the property.

Various jurisdictions have established
specific procedures that are triggered by
a proposed sale or conversion of
federally assisted housing.

Who Gets the Right?

Illinois law, for example, requires a selling owner to make
a bona fide offer of sale only to a tenant association.” Yet
tenant associations are not always in the best position to
purchase the property for the purpose of maintaining its low-
income use. The building may not have a tenant association,
or the association may not have the goal, the capacity or the
ability to raise sufficient funds to make a legitimate offer.

#R.I. GEN. Laws § 34-45-8 (2000).

Mb. AnN. CopE of 1957, Art. 83B, § 9-104 (2000).

26SAN Francisco ApMmIN. Copk § 60.8 (2000).

ZTEx. Govt. CODE ANN. § 2306.185(f)(Vernon 2001).

BDENVER MUN. Copk § 12-107(e)(2001); Porrr.anp Crry Copk § 30.01.050(E)(2000).
2310 Ir. Comp. Stat. § 60/5 (2001).

Thus many laws grant the purchase rights to a variety of
entities. California offers its “right to make a purchase offer”
to many different possible purchasers, including the resident
tenants’ association, local nonprofits and public agencies,
regional or national nonprofits and public agencies, and
profit-motivated purchasers, so long as each is capable and
committed to maintaining the low-income use for at least 30
years including the renewal of available rent subsidies.*
Combining features of both the Illinois and California stat-
utes, Maryland offers a true right of first purchase to the local
housing authority, the local jurisdiction and to any state-reg-
istered group representing the tenants, including a nonprofit
low-income housing provider or others with low-income
housing experience,® so long as they commit to specified
extended use terms equal to the original use restriction or at
least 20 years.”? Maine provides the “right of first refusal”
only to a public agency, the Maine State Housing Author-
ity.®® Rhode Island provides the purchase right to the tenant’s
association, the state housing agency, the local housing au-
thority and the local municipality:* Any of these other entities
may be important candidates to purchase and preserve the
property, where tenant intentions or capacity is lacking.

Procedural Protections

Various jurisdictions have established specific proce-
dures that are triggered by a proposed sale or conversion of
federally assisted housing. Due to fluctuating requirements
or other deficiencies in federal notice laws, many require the
owner to give the tenants and others ample notice of the
potential loss of assistance or restrictions, as well as addi-
tional information about the impact of the proposed
conversion and available rights. The laws also often require
additional information useful for exercising specified rights,
such as information about the development and often pre-
scribe remedies for violations.

Notice

Additional notice provisions are a staple of this type of
preservation legislation. Rhode Island requires two years’
notice of any intent to sell, lease or otherwise dispose of sub-
sidized property and, apparently, to prepay the mortgage to
each tenant, the tenants’ association, the state housing agency,
the local housing authority and the city.®® San Francisco re-
quires 18 months’ notice of prepayments or midterm opt-outs
and 12 months’ notice of Section 8 contract expirations.*

0CaL. Govt. CopE §§ 65863.11 (d) and (e)(West 2001).
3Mb. ANN. CopE of 1957, Art. 83B, § 9-104(b)(2000).
21d., § 9-104(g).

3ME. REV. STAT. ANN., Title 30-A, § 4973(2)(1999).
MR.L GEN. Laws § 34-45-7(2)(2000).

¥Id. § 34-45-6 (2000)(the term “apparently” is used because the omission
of the term “or” in the statute makes coverage unclear with respect to
prepayments).

%*SAN Francisco ApMIN. CoDk § 60.5 (prepayments), § 60.9 (expira-
tions)(2000).
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California requires two notices—a one-year notice with spe-
cific content to tenants, the state housing department, the
PHA and local government of any proposed termination of
subsidies or restrictions, and another notice of at least six
months, to both tenants and public entities, that includes
proposed new rents and other important information about
the conversion.” Texas also requires a one-year notice to the
state housing department.® Illinois requires owners to no-
tify the tenants and the state housing agency at least six
months prior to any sale or other proposed disposition of
the property.®* Portland and Denver require owners to pro-
vide a one-year notice of pending Section 8 contract
expirations to the city and the tenants.*” Where owners in-
tend to opt out of contracts that were long-term, they must
give 210 days notice and 150 days for opting out of one-year
contract extensions.” Maine requires owners to provide no-
tice of 90 days to tenants, the State Housing Authority and
the local PHA prior to entering into any contract of sale, trans-
fer or other termination action.*” More time provides
potential purchasers a greater chance to develop a viable
preservation purchase offer for the property. Many jurisdic-
tions specify the content of these notices, with those in
California and Maryland being the most detailed.

Access to Information

Many of the enacted laws also require owners to provide
tenants and others with information needed to evaluate the
possible purchase. Illinois*® and California* require that the
owner provide access upon request to the rent rolls, vacancy
rates, operating expenses, capital improvements, project re-
serves and financial and physical inspection reports.
California requires the owner to submit a statement that such
information is available upon serving the notice of bona fide
opportunity to purchase. In Illinois, the owner must comply
with tenant association requests for such information after
receiving the notice of intent to purchase the subsidized hous-
ing. Rhode Island requires that with the offer of sale, the owner
must include a statement that similar information is available
to the tenants’ association, the state housing agency and other
local entities.*® San Francisco requires that such information

¥CaL. Govt. CopE §§ 65863.10 (b), (c) and (d)(West 2001). The law requires
more specific content for the second notice required for public entities
and additional notice of subsequent significant changes in the informa-
tion.

¥TEX. Govt. CODE ANN. § 2306.185(f)(Vernon 2001).

%310 IrL. Comp. StAT. § 60/4(a)(2001). Illinois law also requires owners of
certain state-financed properties to provide nine months notice of intended
prepayments and to offer such properties for sale. 20 ILL. Comp. Star. § 3805/
8.1 (2001).

“DenvER MUN. Copk § 12-107(a)(2001); PortLanD Crry Cope § 30.01.050(A)(2000).
#1]d. § 12-107(b)(2001); PortLAND CrTY CoDE § 30.01.050(B)(2000).

“2ME. REV. STAT. ANN., Title 30-A, § 4973(1)(1999).

#3310 IrL. Comp. Stat. § 60/6 (2001).

#CaL. Govr. CopEt §§ 65863.11 (h)(West 2001).

#R.I. GEN. Laws § 34-45-8(b)(4)(2000).

be made available to any interested parties at least 14 days
prior to the required public hearing, which is no later than 45
days after the owner gives notice of his intent to prepay or
terminate prematurely.* Giving as much information as pos-
sible to potential preservation purchasers as early in the
process as possible permits them to better formulate their fi-
nancing plans and purchase offers.

Many of the enacted laws also
require owners to provide tenants
and others with information needed
to evaluate the possible purchase.

Purchase Price

Once some form of purchase right is triggered, the ques-
tion of the purchase price of the property must inevitably
come into play. In Rhode Island, the owner sets the price,
and the tenant association or other qualified entities have
the right to meet that price or match any other third-party
offers.”” Thus, the only limit placed on the price is what the
market can bear, as the trigger for purchase rights is another
sale offer. In California, the right to make an offer sets no
limit on the owner’s asking price, as the owner is not obli-
gated to accept any offer submitted unless it seeks to match
the terms of one already accepted from a non-qualified pur-
chaser. The statute permits, but does not require, either the
owner or the qualified offering entity to request that the fair
market value of the property be determined by an indepen-
dent appraiser, but the appraisal is non-binding on both
parties.*® In Illinois, where the statute is closer to a “right of
first refusal” triggered by sale, after the tenants” association
makes its intent to purchase known to the owner, a mecha-
nism for resolution of price disputes is provided. If the parties
cannot agree on a price within 60 days of the notice of intent
to purchase, the sale price is determined by two indepen-
dent appraisers; one paid by the owner, the other paid by
the tenants association. If the appraisers do not agree, the
parties can take the average or jointly hire a third, binding
appraisal.*® San Francisco also provides lengthy evaluation

#SAN Francisco AbmIN. CopEe § 60.6 (prepayments or premature termina-
tions) and § 60.9 (Section 8 contract expirations)(2000).

YR.I. GeN. Laws §§ 34-45-8(b) and (c)(2000).
#CaL. Govr. CopEe §§ 65863.11 (k)(West 2001).
%310 IrL. Comp. Stat. § 60/7(b)(2001).

1d.
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procedures to reach a “fair return price” that may not ex-
ceed the value calculated by a standard appraisal for the
highest and best use of the property.®® Maryland’s “right of
first purchase” statute requires the property to be offered at
appraised fair market value—with dispute resolution steps
similar to Illinois—unless someone else has made a higher
bona fide offer which the qualified entity can match.”

Other Issues

Other possible provisions in this kind of preservation leg-
islation include public hearings on the proposed conversion,*
remedies for owner violations,* exceptions from coverage,
definition of what constitutes a “transfer or sale,” time peri-
ods in which to make offers, the assignability of rights, any
relationship to the eminent domain power, preemption of fed-
eral law and the waivability of rights conferred. Jurisdictions
have handled these issues in a variety of ways, each having a
slightly different impact on the legislation’s goals.

Conclusion

State and local laws granting some form of purchase
rights can provide important opportunities to preserve af-
fordable housing threatened with conversion but can vary
significantly in their potential effectiveness, depending on
the specific elements of the rights. Proponents of preserva-
tion policy should be wary of laws that apparently offer
protection for at-risk properties but actually yield little be-
cause of specific deficiencies in the key components reviewed
here. Careful analysis and drafting can resolve many of these
shortcomings to produce helpful policies that will prevent
further erosion of the affordable housing stock. B

51San Francisco Apmin. Copk §§ 60.8(h) and (i)(2000).
52Mb. ANN. Copk of 1957, Art. 83B, §§ 9-104(d) and (f)(2000).

SAN Francisco AbmIN. CopEk § 60.6 (prepayments or premature termina-
tions) and § 60.9 (Section 8 contract expirations)(2000).

*California law permits injunctive relief. CaL GovT. CopE §§ 65863.10(i)
and 65863.11 (p)(West 2001). San Francisco prescribes detailed civil rem-
edies for noncompliance, including treble damages, attorney’s fees for a
civil suit, and $5,000 civil penalties. SAN Francisco ApMIN. CopE §§ 60.11
and 60.125(b)(2000).

Congress Reauthorizes
“Mark to Market” Program for
Expiring Section 8 Properties

Introduction

After much delay and uncertainty concerning the legis-
lative package to which to attach its proposal, Congress has
enacted a statutory extension of the authorities for the Sec-
tion 8 “Mark to Market” program. This program was created
in 1997 to permit the Department of Housing and Urban
Development (HUD) to reduce subsidies and restructure fi-
nancing on those HUD-insured properties with expiring
contracts carrying “above-market” Section 8 rents. Although,
under the terms of the original law, these authorities had been
scheduled to expire on September 30, 2001, the program has
continued to operate under several Continuing Resolutions
that kept the federal government running while numerous
appropriations bills for fiscal year (FY) 2002, which started
on October 1, 2001, were finalized.

After both houses of Congress failed to pass several ear-
lier bills containing the “Mark to Market” extension and other
program modifications,! Congress passed the “Mark to Mar-
ket” Extension Act of 2001 (Extension Act) as part of H.R. 3061,
the FY 2002 Department of Labor and Department of Health
and Human Services (HHS) Appropriations bill.> The House
and Senate housing staff had previously negotiated the final
version of the legislation so that at least with respect to the
“Mark to Market” program, the House and Senate versions
of this portion of the appropriations bill were identical and
were not subject to negotiations in the conference committee.
The Extension Act retains almost all of the major provisions
of the prior program, while making several modest revisions.
The following briefly reviews the most significant changes.

Extensions of the “Mark to Market” Program
and the Office of Multifamily Housing

Assistance Restructuring (OMHAR)

The law extends the authority for the program for five
more years through September 30, 2006. However, the au-
thority for OMHAR is extended for only three years through
September 30, 2004, at which time its powers are transferred
to the Secretary of HUD. The Secretary’s general powers

A prior version of the legislation, H.R. 2589, passed the House on Sep-
tember 24, 2001. When it became clear that the Senate would not enact a
reauthorization bill before the end of FY 2001, the extension provisions
were placed into Title VI of H.R. 3061, the FY 2002 Labor-HHS Appropria-
tions bill, a version of which passed both the House and the Senate later
in the fall, prior to being referred to a Conference Committee to fashion
the final statute.

2Pub. L. No. 107-116, Title VI, 115 Stat. 2177, 2220 (Jan. 10, 2002). The Con-
ference Report is H.R. Rep. No. 107-342, 107" Cong., 1** Sess. (Dec. 19,
2001)(legislative day Dec. 8,2001).
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under the “Mark to Market” law and the oversight of
OMHAR are now vested in the Federal Housing Adminis-
tration (FHA) Commissioner.?

Technical Assistance Funding

The new law clarifies that HUD must make available
funds that are already authorized (up to $10 million annu-
ally) for technical assistance to residents and nonprofit
organizations addressing the issues facing properties with
expiring Section 8 contracts. The new law also provides that
the annually authorized amount is in addition to unobligated
amounts previously made available and that this amount can
carry over into future fiscal years (if any such funds actually
exist).* Deleted from the final bill were provisions contained
in prior versions that permitted existing agreements with
intermediaries administering certain technical assistance (In-
termediary Technical Assistance Grant (ITAG)) funding to
be extended or reassigned without the protracted process of
a new Notice of Funding Availability if HUD provided as-
surances that technical assistance funds would continue
uninterrupted. After the staff negotiations that produced the
extension, the technical assistance program became para-
lyzed by alleged OMHAR violations of the Anti-Deficiency
Act in obligating authorized and appropriated funds over
the past four years. This problem was addressed separately
by remedial appropriations in the FY 2002 Department of
Defense Appropriations bill.>

Rent Skewing for Certain Nonprofit “Mark Up to
Budget” Properties

For partially assisted projects owned by, or that are be-
ing proposed for transfer to, nonprofit organizations, the new
law requires HUD to include budget-based costs related to
the project as a whole, including costs incurred with respect
to units not covered by the Section 8 contract.® This revision
will increase the financial feasibility of nonprofit acquisition
or rehabilitation of these partially assisted properties.

Rent Consistency for Renewals and Enhanced Vouchers

The new law requires HUD to evaluate and establish
procedures and guidelines to ensure reasonable consistency
between the standards used for establishing rent levels un-
der the enhanced voucher program and “market rents” for

*These changes are made by Sections 621 and 624 of the law, amending §§ 578
and 579 of the Multifamily Assisted Housing Reform and Affordability Act of
1997 (MAHRAA).

*Section 612(a), amending § 514(f)(3) of MAHRAA. The Department of De-
fense Appropriations Act for FY 2002, PL 107-117, § 1303, 115 Stat. 2230, 2340-1
(Jan. 10, 2002), specifies that no technical assistance funds from FY 2002
shall carry over into future years; thus carry-over will only be possible
with funds from FY 2003 and later, if those appropriations lack a similar
restriction.

5See Congress Resolves HUD Technical Assistance Funding Fiasco, on pg. 11in
this issue of the Bulletin.

°§ 614, amending § 524(a)(4)(C) of MAHRAA.

restructuring or Section 8 project-based renewals. This should
reduce the incentive that owners have to shop between HUD
and local housing authorities for the highest rents when both
are supposedly based on market level rents.”

Exception Rents

MAHRAA permitted HUD to use “exception rents” that
are higher than market levels in a limited number of cases in
order to permit properties with high but justifiable operat-
ing costs, or that are located in extremely depressed markets,
to continue to provide affordable housing. The new law au-
thorizes HUD to provide exception rents for many more
properties where the Secretary determines that the housing
needs of residents and the community cannot be adequately
addressed by the ordinary program “market rent” limits.?

Notices of Rejection under “Mark to Market”

Either OMHAR or the Participating Administrative En-
tities (PAEs) must now notify tenants when proposed
restructuring plans are rejected, usually for their failure to
meet OMHAR's program requirements, such as those con-
cerning the scope or cost of necessary rehabilitation.’

The new law clarifies that HUD must
make available funds that are already
authorized (up to $10 million annually)
for technical assistance to residents and
nonprofit organizations.

Liberalized Entry into Full “Mark to Market” Restructuring
for Already Renewed Projects

The new law permits owners to request restructuring if
the property was formerly eligible and remains eligible for
restructuring even after the owner renewed the Section 8
contract at lower market rents under other program provi-
sions.!” This would permit owners who elected renewal at
lower rents without debt restructuring (“Mark to Market
Lite”) to later seek restructuring if they so desired.

Assumption of Subordinate Debt by Nonprofit Organizations

The law makes a technical change permitting a second
mortgage to be assumed by a nonprofit organization pur-
chasing the housing and preserving it as affordable housing."

’§ 613, adding a new § 525 to MAHRAA.

%§ 612(b), amending § 514(g)(2)(A) of MAHRAA.
°Id. at (c), amending § 516 (d) of MAHRAA.

0]d. at (f), amending § 512(2) of MAHRAA.

"Id. at (g), amending § 517(a) of MAHRAA.
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Expansion of Eligibility to Certain Preservation Projects
Being Sold

The new statute permits HUD to consider for “Mark to
Market” restructuring certain previously ineligible proper-
ties processed under prior preservation programs'? that are
now being sold, including transfers to nonprofit organiza-
tions and tenant groups."

Greater Flexibility for Certain Project Improvements

The new law authorizes newly approved restructuring
plans to exceed normal rehabilitation standards in order to
add important upgraded features like air conditioning, el-
evators, or community space. Owners must pay at least 25
percent of the extra costs associated with these upgrades.™

Improving the Availability of FHA Insurance
for Restructuring

The new law also amends the FHA Section 223(a)(7)
multifamily insurance program to improve its usefulness for
refinancing properties undergoing “Mark to Market” restruc-
turing."”

Codifying Enhanced Voucher Eligibility for Prepayments
Since Fiscal Year 1996

From the time mortgage prepayments were first autho-
rized in 1996 until Congress passed unified enhanced voucher
authority in 1999, Congress authorized enhanced vouchers
for adversely affected tenants through annual appropriations
acts. The Extension Act amends the unified enhanced voucher
authority to restate that all tenants since the beginning of FY
1996 (October 1, 1995) are eligible for enhanced vouchers.'

Conclusion

The final version of the law does not contain several of
HUD’s earlier proposals, including those that would permit
PAEs to voucher-out properties in tight markets; delete the
preference for public agencies in selecting PAEs; or permit
other entities to determine market rent levels. l

2Those preserved under the Emergency Low-Income Housing Preservation
Act of 1987 (ELIHPA) and the Low Income Housing Preservation and Resident
Homeownership Act of 1990 (LIHPRHA).

13§ 612(d), amending § 524(e) of MAHRAA.
“Id. at (e), amending § 517(b) of MAHRAA.
15§ 615, amending § 223(a)(7) of the National Housing Act.

1§ 632, amending Section 8(t)(2) of the United States Housing Act of 1937
(42 U.S.C. 14371(t)(2)).

HUD Revises Enhanced
Voucher Guidance

Introduction

The Department of Housing and Urban Development
(HUD) has issued another notice covering the issuance and
administration of “enhanced” replacement vouchers for
HUD-assisted multifamily properties that opt out of their
Section 8 assistance, prepay their subsidized mortgage, or
are subject to other HUD enforcement actions.! Although the
unified “enhanced voucher” statute was enacted in 1999,
there are still no regulations for enhanced vouchers. This new
notice largely reiterates and makes minor changes to poli-
cies contained in HUD'’s prior guidance.® Therefore, this
article describes only the changes to the enhanced voucher
program made by the new notice.

Background on Enhanced Vouchers

Congress first created enhanced vouchers in 1996 as an
anti-displacement protection for residents of properties fac-
ing prepayment of HUD-subsidized mortgages. They are
available only to tenants choosing to remain in their homes
after conversion and differ from ordinary vouchers in two
respects. First, the payment standard for the enhanced
voucher is set at the actual market rent for the unit being
converted, which can exceed that established by the local
public housing authority (PHA) for the unit size. Second,
the owner of the converted development is required to ac-
cept them. Congress extended eligibility for enhanced
vouchers to tenants facing owner opt-outs from Section 8
contracts when it enacted the unified enhanced voucher au-
thority in 1999* and, since then, both Congress and HUD
have made additional policy changes and clarifications as to
their use.” Numerous problems remain in ensuring that these
vouchers effectively protect all tenants affected by housing
conversion actions from involuntary displacement, such as

'HUD Notice PIH 2001-41 (HA)(Nov. 14, 2001, expires Nov. 30, 2002)(avail-
able online at www.hudclips.org).

Section 8(t) of the United States Housing Act, codified at 42 U.S.C. §14371(t),
enacted by Pub. L. No. 106-74, § 538, 113 Stat.1122 (Oct. 20, 1999), and
amended by Pub. L. Nos. 106-246, § 2801 (July 13, 2000), 106-377, §§ 205
and 228 (Oct. 27, 2000), and 106-569, §§ 902 and 903 (Dec. 27, 2000).

*Notice PIH 2000-09. See HUD Issues Guidance for FY 2000 Enhanced Vouch-
ers, 30 HOUS. L. BULL. 64 (May 2000)(reviewing Notice PIH 2000-09). PIH
2000-09 was the first notice to implement the enhanced voucher statute.
Note that HUD previously issued two other notices with a more narrow
application to replacement vouchers for certain eligible projects, only where
owners prepaid the mortgage, pursuant to annual statutory authorities.
HUD Notices PIH 99-16 (Mar. 12, 1999) and PIH 98-19 (Apr. 3, 1998).

Section 8(t) of the United States Housing Act, codified at 42 U.S.C. § 14371(t),
enacted by Pub. L. No. 106-74, § 538, 113 Stat. 1122 (Oct. 20, 1999).

*The enhanced voucher statute was amended by Pub. L. Nos. 106-246,
§ 2801 (July 13, 2000), 106-377, §§ 205 and 228 (Oct. 27, 2000), and 106-569,
§§ 902 and 903 (Dec. 27, 2000). See also Pub. L. No. 106-74, § 531, 113 Stat.
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enforcing the owner’s duty to accept the vouchers, proper
PHA screening of tenants for eligibility, dealing with family
and unit-size mismatches, and using vouchers in buildings
that are in substandard condition. While HUD's issuance of
a new guidance offered yet another opportunity to address
these deficiencies, little progress was made on these issues.

The Notice

Covered Conversion Actions

The notice clarifies that enhanced vouchers are available
upon the conversion of project-based Section 8 contracts to
tenant-based assistance pursuant to statutory authority in
the Mark to Market debt-restructuring process.® The notice
adds that in such cases, “all families assisted under the ex-
piring contract are income-eligible for enhanced voucher
assistance.””

HUD Enforcement Actions

Since a PHA cannot approve the use of the vouchers in
units which fail Housing Quality Standards (HQS) inspec-
tions and because buildings subject to HUD enforcement
action “are usually not in decent, safe, and sanitary condi-
tion,” the notice continues to state that families residing in
developments subject to HUD enforcement action will likely
be required to move from their homes and receive only regu-
lar vouchers for relocation to new housing.® The notice adds
new conditions under which PHAs cannot extend enhanced
vouchers. Specifically, it states that PHAs cannot provide
assistance to owners who are debarred, suspended or sub-
ject to limited denial of participation and that PHAs may
disapprove owner participation on other grounds such as
“fraud, bribery, or any other corrupt or criminal act” or if the
owner has a “history or practice of noncompliance with hous-
ing standards.”’

PHA Screening of Tenants

The notice retains HUD's prior position that a PHA can
screen tenants from receiving tenant-based assistance based
on eligibility criteria established by the PHA. For this rea-
son, some residents will lose their Section 8 assistance in the
conversion process, despite their good standing under the
project-based Section 8 rental agreement. Advocates need
to check their local PHA plans to determine what screening
criteria may affect current residents. The revised notice does
clarify that any screening used for the enhanced vouchers

1113 (Oct. 20, 1999)(MAHRAA § 524(d), as amended, requiring enhanced
vouchers for all Section 8 contracts that are not renewed). See, e.g., Con-
gress Clarifies Tenants’ Right to Remain in HUD Multifamily Conversions, 30
HOUS. L. BULL. 138 (Sept. 2000)(reviewing Pub. L. No. 106-246, § 2801);
HUD Issues New Section 8 Renewal Policy Guide, 31 HOUS. L. BULL. 61
(Mar. 2001)(reviewing Section 8 Renewal Policy Guide issued Jan. 19, 2001).

Section 515(c) of the Multifamily Assisted Housing Reform and Affordability
Act MAHRAA) of 1997, Pub. L. No. 105-65, 111 Stat. 1344 (Oct. 27, 1997).

"HUD Notice PIH 2001-41 (HA) at 4, 19.
8]d.
°Id. at 5.

must conform to the screening used by the PHA for its regu-
lar voucher program.!® While the new provision protects
project-based Section 8 tenants from any increased scrutiny,
it directly conflicts with the statutory mandate that enhanced
vouchers be provided without screening to all tenants in con-
verting developments and thus is apparently illegal."

The new notice directly conflicts with
the statutory mandate that enhanced
vouchers be provided without screening
to all tenants in converting
developments appears illegal.

Later Loss of Income

When a family is initially eligible for enhanced voucher
assistance but does not actually receive an assistance pay-
ment because the family’s income is sufficiently high to meet
the rent payment within 30 percent of its income, the new
notice states that the family must be notified that it will be
eligible for assistance if its income drops within three years
of the eligibility event.”? For example, a family with total in-
come thatis less than 80 percent of area median income (AMI)
technically qualifies for voucher assistance. However, if 30
percent of that family’s income is $800 and the new rent for
the unit is $750, no assistance payments will be made on be-
half of that family. If the family then experiences a loss of
income within three years such that 30 percent of the family’s
income is less than the rent of $750, the new notice permits
the family to contact the PHA and begin receiving assistance
payments. Similarly, if the unit rent increases above $800,
the family will also become eligible for assistance. Since this
is a change in HUD policy only, this provision should be
applicable to all qualifying residents whose project’s eligi-
bility event occurred since the effective date of the applicable
statutory authority for their enhanced voucher assistance.”

[d. at 6.

"Section 524(d) of MAHRAA, as amended by Pub. L. 106-74, § 531 pro-
vides: “the Secretary shall make enhanced voucher assistance under sec-
tion 8(t) of the United States Housing Act of 1937 (42 U.S.C. 14371(t)) avail-
able on behalf of each low-income family who, upon the date of such
[project-based section 8 contract] expiration, is residing in an assisted
dwelling unit in the covered project.”

?HUD Notice PIH 2001-41 (HA) at 25.

If this change were based on a statutory amendment, which it is not, its
applicability would be limited to tenants who became eligible for enhanced
vouchers since the amendment was enacted.
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Advocates should ensure that residents are aware of this
change in policy and be vigilant for instances where resi-
dents may become eligible for assistance in the future because
the notice makes it the family’s responsibility to contact the
PHA when income or rent changes occur that would trigger
the flow of assistance.

Streamlined Processing

The notice eliminates some steps and reduces the paper-
work necessary to execute the enhanced voucher Annual
Contributions Contract (ACC) between HUD and the PHA.
The notice specifies that the “effective date” of the ACC is 60
days prior to the target date, which is the date when an owner
who prepays a mortgage or opts out of the Section 8 pro-
gram can legally increase rents."* For prepayments, the ACC
effective date is the date of prepayment (since owners can-
not increase rents until at least 60 days following prepayment);
for opt-outs, it is 60 days prior to the contract expiration or
termination date. For buildings facing enforcement action
or a HUD disposition sale where the field office finds that
units violate HQs and anticipates that families must leave to
use their vouchers, the ACC effective date is 120 days prior
to the expiration, termination or sale date, as applicable. HUD
intends this earlier “effective date” for troubled properties
to permit additional search time for tenants who may well
have to move although the notice does not require the PHA
to actually issue vouchers any earlier. The other changes
should also increase resident search time, which is often a
barrier for tenant utilization of vouchers.

Right to Remain

The right of a family to remain at the property was clari-
fied by a July 2000 amendment to the statute.”” The notice
cites to the amendment and makes clear that an owner may
not terminate the lease “except for a serious or repeated lease
violation or other good cause.”'® This is particularly note-
worthy because many PHAs are largely unaware that the
enhanced voucher program operates differently from the
ordinary voucher program in that “good cause” is required
to terminate a lease even at the end of the lease term. How-
ever, as a practical matter neither PHAs nor HUD regularly
enforce the tenants’ right to remain. The notice reflects this
passive approach, providing that the assisted family may seek
judicial remedies for violations under state or local law.

Mismatches Between Family and Unit Size, Including
Over-Housed and Overcrowded Families

Despite advocates’ efforts to improve protections for
families in an “empty nest” situation, the notice changes little.

1Id. at 17.
Pub. L. No. 106-246, § 2801, 114 Stat. 511, 569 (July 13, 2000).

“HUD Notice PIH 2001-41 (HA) at 25. Note the right to remain is also
discussed at Section 11-3 of the Section 8 Renewal Guide, published sepa-
rately by HUD on their Web site at www.hud.gov /offices /hsg/mfh/exp/
guide/s8guide.cfm. See also HUD Notice PIH 01-13 { 12, which narrowly
clarified the right to remain for Section 8 Moderate Rehabilitation con-
tract terminations.

If a family is living in a unit that voucher rules deem too
large for the family size, the new notice continues to require
extraordinary steps and additional burdens for tenants seek-
ing to retain their homes."” The notice explains that those
over-housed must first look to move to an appropriately sized
unit within the project. When insufficient units are available,
the PHA is given authority to determine how to allocate the
available units, such as by lottery or by considering family
circumstances such as age or health. For families who can-
not be placed in an appropriately sized unit at the property,
the notice continues to require that the family engage in a
“good faith” search to find such a unit elsewhere. A family
that is unable to locate an eligible unit after a good faith ef-
fort may remain in its unit for one year with an enhanced
voucher at the same rent. Thereafter, it may remain only at a
higher rent (under the PHA’s ordinary nonenhanced pay-
ment standard) and only so long as regular voucher rules
allow the family to remain. The notice does not alter an es-
pecially harmful provision that requires the over-housed
family to pay the “full rent” during any PHA-required
voucher search period which extends past the date of the
project’s eligibility event.'®

Families that are overcrowded in a unit that is too small
under the unit size standards for the PHA’s voucher pro-
gram must apparently move in order to receive voucher
assistance, although the notice does not explicitly address
this facet of the problem at the point of conversion. How-
ever, addressing subsequent changes in family size, the notice
includes a new section requiring a family to move when an
increase in family size renders the unit overcrowded.” The
PHA must help the family locate a unit of appropriate size
and must terminate the HAP contract if the family unrea-
sonably rejects an acceptable unit. If an appropriate unit can
be located within the project, the payment standard remains
enhanced; otherwise, regular voucher program rules apply.
If the family size decreases, the notice requires moving to an
appropriate size unit, or if none is available, the enhanced
payment standard may continue for up to 12 months.

Conclusion

The notice expires by its terms on November 30, 2002,
although HUD typically extends the expiration date if a for-
mal rulemaking process incorporating the changes has not
been completed by the original expiration date. Some of the
issues discussed here may be clarified or improved if and
when HUD engages in formal rulemaking for the enhanced
voucher program. ll

YId. at 28.

18]d. Whether the family is subject to this full rent provision depends on a
number of factors including whether (1) the PHA requires a search time
longer than 60 days, (2) the PHA issues the enhanced voucher in a timely
fashion, no less than 60 days prior to the conversion action, (3) the conver-
sion action is a prepayment subject to a 60 day limit on rent increases and
(4) whether the family is able to find a unit of appropriate size.

Id. at 35-36.

Page 10

National Housing Law Project ¢ January 2002



Congress Resolves
HUD Technical Assistance
Funding Fiasco

Introduction

Nonprofit organizations providing technical assistance
to educate tenants and preserve the Department of Housing
and Urban Development’s (HUD) multifamily portfolio have
not been reimbursed by HUD for much of the last half of
2001 for activities undertaken pursuant to their signed con-
tracts. The reason given for HUD's failure to reimburse these
activities was that federal laws were allegedly violated by
the Office of Multifamily Housing Assistance Restructuring
(OMHAR)—primarily the Anti-Deficiency Act (ADA)—that
regulate the expenditure of federal funds. Technical assis-
tance contracts that were affected include those entered under
the Outreach and Technical Assistance Grant (OTAG), the
Intermediary Technical Assistance Grant (ITAG), and VISTA
programs.

Purportedly, the ADA violations were triggered by
HUD's executing multiple-year contracts that were not fully
funded by appropriations at the time of execution. Appar-
ently, this is an impermissible practice because it obligates
as yet unenacted future years” appropriations and thus, in
future years expends current appropriations for past obliga-
tions. While an internal HUD investigation into the practices
is still ongoing, OMHAR, which had been administering
these contracts, has had its authority to administer them
stripped. HUD’s Budget Office, which assumed responsibil-
ity for the contract, then determined that without a special
appropriation from Congress addressing the deficiency, in-
voices under the contracts could not be paid.

Initially, congressional action to remedy the situation was
cast in doubt because HUD Secretary Martinez had not—
due to the incomplete HUD internal investigation—formally
determined the existence or scope of the ADA violations and
did not provide written notice to the President and congres-
sional leadership as required by the ADA.! Fortunately,
however, Congress stepped in to remedy the situation legis-
latively in the Fiscal Year (FY) 2002 Defense Appropriations
Act (H.R. 3338, Section 1303). The Act was passed on De-
cember 20, 2001 and signed into law on January 10, 2002.2
The following is a summary of the corrective legislation.

The Corrective Legislation

Up to $11.3 million is made available to remedy any
past ADA violations and for new FY 2002 obligations, of
which no more than $10 million is available for the new
obligations. Whether this amount is sufficient to continue

1See OMB Circular No. A-34 (2000), T 40.6.
2P.L. 107-117, 115 Stat. 2230, 2340.

technical assistance activities at current levels depends on
HUD'’s conclusion regarding the scope of any ADA violations.
That conclusion will determine which prior obligations were
improper and the amount required to remedy them. This, in
turn, will determine the balance that is available for new com-
mitments. OMHAR is actively defending its past expenditures,
which may help minimize the scope of the violation.

Up to $1.3 million is available for invoices submitted by
nonprofit technical assistance providers as of October 15,
2001. This cut-off date may have little impact on grantees,
since the conference committee report accompanying the
appropriations bill makes clear that an undetermined por-
tion of the remaining $10 million can be used prior to the
completion of Inspector General’s investigations, described
below. Funding to cure past deficiencies comes from the
$15 billion Housing Certificate Fund for Section 8 renewals.
For new obligations, there are three sources: the Housing Cer-
tificate Fund, $1 million from funds appropriated for
OMHAR salaries and $500,000 from the salaries of the Office
of General Counsel (OGC) which is also the office charged
with determining the scope of the ADA violation.

Although wholly unrelated to the alleged ADA viola-
tions, the law also requires an audit by the HUD Inspector
General (IG) of “each provision of technical assistance” un-
der Section 514, which authorizes the technical assistance
contracts. Moreover, to the extent that the IG determines any
funding was used improperly, the legislation requires HUD
to recapture such funds and deny future funding to any vio-
lator. With respect to HUD’s OTAG grantees, the focus of
this investigation will likely include the scope of eligible ac-
tivities and perhaps Section 514’s prohibition against using
any technical assistance funds for lobbying Congress.® The
conference committee report requires the HUD Secretary to
submit bimonthly reports to the appropriations committees
detailing the status of probable ADA violations, a spending
plan for the $11.3 million made available by the act, and the
status and findings of IG audits. The first such report is due
no later than January 15, 2002.

The Act makes clear that there will be no carry over of
funds from any previous year, which is consistent with
HUD's current interpretation of Section 514. However, the
MAHRAA Extension Act* amended Section 514 to allow funds
to carry over to later years which could become effective start-
ing in FY 2003, depending upon future appropriations and
HUD'’s interpretation of the conflicting provision in this law.

SMAHRAA, Pub. L. No. 105-65, § 514(f)(3)(C), 111 Stat. 1344, 1395 (Oct.
27,1997), states that “None of the funds ... may be used directly or indi-
rectly to pay for any personal service, advertisement, telegram, telephone,
letter, printed or written matter, or other device, intended or designed to
influence in any manner a Member of Congress, to favor or oppose, by
vote or otherwise, any legislation or appropriation by Congress, whether
before or after the introduction of any bill or resolution proposing such
legislation or appropriation.”

‘Contained in § 612 of H.R. 3061, the FY 2002 Labor/Health and Human
Services Appropriations Act, passed by the Congress on December 20, 2001,
Pub. L. No. 107-116 (115 Stat. 2177, 2220 (Jan. 10, 2002). See Congress Reau-
thorizes “Mark to Market” Program for Expiring Section 8 Properties on pg. 6
of this issue of the Bulletin.
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Conclusion

HUD must implement this technical assistance appro-
priation in a manner which does not accelerate outlays,
which means that HUD cannot actually spend funds more
quickly than some baseline amount. Since the applicable
outlay baseline is unknown to all but budget insiders, it is
unclear whether this will further hinder the flow of funds to
groups with executed contracts under the OTAG and ITAG
components. ll

Public Housing Community
Service Requirement Suspended

Introduction

The Fiscal Year (FY) 2002 HUD Appropriations Act pro-
vides that no funds made available from the Act may be spent
to implement the community service requirement for public
housing residents, although the obligation remains in place
for projects “funded with” HOPE VI grants." The pertinent
provision, proposed by Rep. Charles Rangel (D-NY), pro-
vides the following:

SEC. 432. None of the funds made available by this
Act may be used to implement or enforce the require-
ment under section 12(c) of the United States Housing
Act of 1937, as amended (42 U.S.C. 1437j(c)) relating
to community service, except with respect to any resi-
dent of a public housing project funded with any
amounts provided under section 24 of the United
States Housing Act of 1937, as amended, or any pre-
decessor program for the revitalization of severely
distressed public housing (HOPE VI).

Instructions

The Department of Housing and Urban Development
(HUD) has posted on its Web site instructions implementing
the new provision.? These instructions clarify that the provi-
sion becomes effective for each public housing authority
(PHA) as of the commencement of the PHA’s 2002 fiscal year.

'Department of Veterans Affairs and Housing and Urban Development, and In-
dependent Agencies Appropriations Act, Pub. L. No. 107-73, Section 432, 115
Stat. 651, 699 (Nov. 26, 2001). The Act is available online through the Li-
brary of Congress’s THOMAS Web site at www.thomas.loc.gov. The full
report of the Conference Committee, H. Rep. No. 107-272 (Nov. 6, 2001),
which includes both the final text of the bill as amended and the Joint
Explanatory Statement of the Conference Committee, is also available
through THOMAS under that report number.

2Community Service Requirement Change in FY 2002 HUD Appropriation Act
at www.hud.gov/offices/pih/pha/policy/community_service.cfm.
(Content updated Dec. 10, 2001).

PHASs' fiscal years begin January 1, April 1, July 1 or October
1. HUD does not provide any instructions on how PHAs
should implement the suspension. However, since most PHAs
have adopted a community service requirement as part of their
PHAPlan,* they will have to change their Annual Plans.

Significantly, HUD allows a PHA to choose to immedi-
ately suspend enforcement of the community service
requirement for all public housing non-HOPE VI-funded
programs. The PHA need not wait until the beginning of the
PHA’s 2002 fiscal year to implement the suspension.” HUD
again does not provide any instructions as to what steps, if
any, a PHA must take to immediately suspend the commu-
nity service requirement. However, it would seem that
suspension of the community service requirement would
necessitate action by the PHA governing board.® Advocates
should urge PHA boards to adopt resolutions that amend
the PHA Plan to remove the community service requirement
or suspend the community service requirement until further
board action. Moreover, reinstatement of the community ser-
vice requirement should be dependent upon a commitment
to provide broad public notice and an opportunity for resi-
dent input and comment. This commitment ideally should
exceed the requirement for notice and comment to adopt or
amend a PHA plan.

The community service requirement was included as
Section 512 of the Quality Housing and Work Responsibility Act
0f 1998 (QHWRA).” It provides that all adult residents of fed-
erally funded public housing—unless exempt—must
perform community service activities and participate in eco-
nomic self-sufficiency activities or work. Nonexempt
residents must fulfill eight hours per month or a total of 96
hours per year of public housing community service.®

As a result of the Appropriations Act language, HUD has
further instructed PHAs to provide a written notice of the
changes in the law to all affected residents as soon as fea-
sible, generally 30 days before the beginning of a PHA’s 2002
fiscal year. The notice must include language stating that the
PHA will not implement or enforce the community service
requirement provision of the lease during the applicable fis-
cal year, except for HOPE VI-funded projects. HUD explains
that a HOPE VI-funded project is one “that is or was funded

*To determine a PHA's fiscal year, visit PHA profiles on the HUD Web page
at www.hud.gov/offices/pih/systems/pic/haprofiles/ or review the
PHA’s Annual Plan.

Section 12 of the PHA Plan Template, HUD form 50075 at www.hud.gov /
offices/pih/pha/templates/index.cfm.

°All PHAs whose fiscal year began after October 2000 were required to
implement the community service policy and to include a description of
that policy in their Annual Plans. 24 C.ER. § 960.600 (2000); see also Ad-
missions and Occupancy Frequently Asked Questions, IV Q1, Feb. 5,2001, avail-
able at www.hud.gov/pih/legis/ao_faq.pdf.

624 C.ER. § 903.21 (2000).

742 U.S.C.A. § 1437j(c)(West Supp. 2000). For a more extensive discussion
of the public housing community service requirement see Public Housing
Community Service Policies: Requirements and Advocacy Tips, 31 HOUS. L.
BULL. 135 (June 2001).

842 U.S.C.A. § 1437j(c)(West Supp. 2000).
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with any amount of HOPE VI funding.” Unfortunately this
simple statement leaves many questions unanswered. It
would seem that the community service requirement would
not apply to a development for which a PHA received a HOPE
VI planning grant but for which no further activity was
funded. Such a development would not be funded with HOPE
VIfunding. Developments that have received HOPE VI funds
but for which revitalization is not complete and reoccupancy
has not begun also should not be subject to the community
service requirement. In this case the funding is for the revi-
talized development, not the development that is in a
transition phase. Moreover, imposing community service re-
quirements on residents in a development that is in transition
because it may be demolished and from which residents will
be relocated (either into other public housing or through the
use of vouchers, neither of which have any community ser-
vice requirements) would be harsh and confusing for the
resident and impracticable for the PHA to implement.

Conclusion

The HUD Web site notes that further instructions will be
forthcoming and that interim questions regarding the com-
munity service requirement should be directed to Patricia
Arnaudo or Meloson Bell, Customer Services and Amenities
Division, HUD Headquarters, via e-mail at Meloson_Bell@
HUD.GOV or the Public and Indian Housing Information
and Resource Center at (800) 955-2232.

HUD Memo Attempts to Narrow
CDBG and HOME Programs’
One-For-One Unit Replacement
Requirement

Introduction

In late fall of last year, the Office of General Counsel
(OGC) of the Department of Housing and Urban Develop-
ment (HUD) issued a memorandum! on Section 104(d) of
the Housing and Community Development Act of 1974 (HCDA).2
The purpose of this memorandum was to argue for a much
narrower applicability of the provisions of Section 104(d)
requiring Community Development Block Grant (CDBG)
and HOME Program participants to adopt antidisplacement

'Memorandum from Robert S. Kenison, Office of Assisted Housing and
Community Development to Miniard Culpepper, Assistant General Coun-
sel for New England Region (Oct. 29, 2001) (HUD OGC Memo) available at
www.nhlp.org/lowell.pdf.

*Pub. L. No. 93-383 (Aug. 22, 1974), as amended by Pub. L. No. 100-242,
§ 509 (Feb. 5, 1988), codified at 42 U.S.C.A. § 5304(d)(WestLaw, current
through Pub. L. No. 107-56 (Oct. 26, 2001)).

and relocation assistance plans, which include one-for-one
unit replacement requirements. The memo is related to liti-
gation filed in Massachusetts last year, Mendonsa v. Lowell
Housing Authority,® which seeks, among other things, to en-
force the Section 104(d) one-for-one replacement requirement
in the demolition of a state public housing development. This
demolition is part of a public housing “reinvention” sup-
ported with $170,000 in CDBG funds over a five-year period.*

The Section 104(d) One-For-One
Replacement Requirement

Under Section 104(d), CDBG and HOME recipients are
required to certify that they will follow a “residential
antidisplacement and relocation assistance plan.”® As origi-
nally enacted, the 1974 HCDA did not include such a plan
requirement. This requirement was added by Section 509 of
the Housing and Community Development Act of 1987,° some-
times referred to as the “Barney Frank Amendment” after its
legislative sponsor.”

Section 104(d) replacement plans require recipients to
provide relocation benefits to families displaced as a result
of CDBG and HOME “development projects.”® They also
include a one-for-one unit replacement provision, requiring
grantees to:

provide within the same community comparable re-
placement dwellings for the same number of
occupants as could have been housed in the occu-
pied and vacant occupiable low and moderate
income dwelling units demolished or converted to a
use other than for housing for low and moderate
income persons.’

HUD regulations implementing Section 104(d) require
grantees to replace all “lower-income dwelling units” de-
molished or converted “in connection with an assisted
activity” with adequately sized units that will meet the defi-
nition of a lower-income dwelling unit for at least 10 years.!

*No. 01-2034-C (Mass. Supp.Ct., filed May 2001)(Suffolk County).

*See City of Lowell’s Opposition to Motion for Preliminary Injunction,
Mendonsa v. Lowell Housing Authority, No. 01-2034-C (Mass. Supp. Ct., filed
May 2001)(Suffolk County).

%42 U.S.C.A. §§ 5304(d)(CDBG), 12705(b)(16)(HOME)(WestLaw, current
through Pub. L. No. 107-56 (Oct. 26, 2001)).

fPub. L. No. 100-242 (Feb. 5, 1988).

"The Section 104(d) one-for-one replacement requirement is entirely sepa-
rate from the public housing one-for-one replacement requirement that
was formerly included in Section 18 of U.S. Housing Act of 1937, codified
at 42 U.S.C.A. § 1437p (West Supp. 2001). The Section 18 one-for-one re-
placement requirement, suspended in 1995, was permanently repealed by
the Quality Housing and Work Responsibility Act (QHWRA), Pub. L. No.
105-276, § 531 (Oct. 21, 1998), which amended Section 18 in its entirety.

842 U.S.C.A. §§ 5304(d)(2)(A)(WestLaw, current through Pub. L. No. 107-
56 (Oct. 26, 2001)).

°Id.
124 C.ER. § 42.375(a)(b)(2001).
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A “lower-income dwelling unit” is defined as one with a
market rent, including utilities, that does not exceed the ap-
plicable Fair Market Rent (FMR)" for the area.'

October 2001 HUD OGC Memo:
Strained Readings of Section 104(d) Legislative
History and Berrios v. City of Lancaster

The HUD OGC memo argues that the demolition of the
Julian D. Steele state-funded public housing development,
the subject of the Mendonsa litigation, is not subject to the
displacement plan requirements of Section 104(d), includ-
ing one-for-one replacement, because the CDBG funds
supporting the demolition were used only to plan for the
demolition, not to carry it out.” Essentially, HUD's position
is that Section 104(d) is triggered only when CDBG or HOME
funds pay for an actual wrecking ball. To make this argu-
ment, HUD relies heavily on a distinction between “direct”
and “indirect” displacement in the legislative history of Sec-
tion 104(d) and a federal district court opinion in Berrios .
City of Lancaster.™*

The HUD OGC memo cites a House floor debate, set
out in the Congressional Record, about extending anti-
displacement plan protections to families not “directly”
displaced by a CDBG or HOME development project.® HUD
argues that since protections for “indirect displacees” were
dropped from the version of the statute passed by Congress,
indirect displacement with CDBG or HOME funds does not
trigger Section 104(d)."® This is correct, but HUD miscon-
strues the definition of indirect displacement. The question
of direct versus indirect displacement debated in the legisla-
tive history did not concern whether CDBG and HOME funds
were used for planning or implementation. Rather, the de-
bate centered around displacement as a result of direct action
by a grantee versus displacement as a result of increased rents
or other indirect economic effects that might attend a devel-
opment project supported with CDBG or HOME funds.

Rep. Barney Frank (D-MA) has made this distinction
clear in a letter to plaintiffs” counsel in Mendonsa. According
to Congressman Frank, the debate on “direct” and “indirect”
displacement:

related entirely to whether or not the amendment
should be interpreted to include economic impacts
leading to an increase in rent levels or property val-
ues which would drive out poor people. [T]he
distinction between “indirect” and “direct” which is
the subject of the senate comments quoted in the

1See Id. § 888 (2001).

1214, at § 42.305.

BHUD OGC Memo at 3.

14798 F. Supp. 1153 (E.D.Pa. 1992).

15See HUD OGC Memo at 5-9 (citing 133 Cong. Rec. S37649-65 (Dec. 21,
1987)).

1od.

HUD memo relates to an entirely different point than
the one the memo focuses on."”

The HUD OGC memo similarly misconstrues the Berrios
decision. In that case, the plaintiffs who were displaced as a
result of CDBG-funded code enforcement activity, brought
an unsuccessful challenge to the City of Lancaster’s failure
to provide them with Section 104(d) benefits. HUD appears
to argue that this was because CDBG funds were used only
to pay the “salaries of ... housing inspectors” and therefore
did not involve any direct displacement.®

In fact, the issue in Berrios was not the specific activities
that the CDBG funds were applied toward. Rather, the plain-
tiffs” claims were unsuccessful because the court determined
that a code enforcement program was not a “development
project” within the meaning of the statute."

Conclusion: Inconsistency with
HUD Regulations and Relocation Handbook

Not only does the HUD OGC memo rely on a mischar-
acterization of the legislative history of Section 104(d) and a
case readily distinguishable from the “reinvention” that will
result in the demolition of the Julian Steele development, but
HUD’s arguments are directly contrary to its regulations and
Relocation Handbook. The regulations and handbook give
the one-for-one replacement requirement a broad applica-
bility, stating that the one-for-one replacement requirement
is triggered when lower-income dwelling units are demol-
ished or converted “in connection with” an assisted activity.*’
The handbook explains: “A displacement is considered to
have occurred ‘in connection with” a CDBG-assisted activity
if such action and the CDBG-assisted activity are part of a
single undertaking (i.e., a single project).”* Clearly, the demo-
lition of the Julian Steele development will occur in
connection with the CDBG-assisted planning of this demoli-
tion. A hearing on plaintiffs’ federal claims in Mendonsa was
scheduled for January 24, 2002. B

Letter from Rep. Barney Frank to Judith Liben, Massachusetts Law Re-
form Institute (Dec. 20, 2001).

18See id. at 12-14. The memo actually includes little argument about Berrios,
and cites long passages of the opinion.

9See 790 F. Supp. at 1160 (“We conclude the statute does not require the
payment of benefits when the displacement occurs solely as a result of
code enforcement activities.”).

2024 C.ER. § 42.375(a); HUD Handbook 1378, 17-10.

2]d. (emphasis in original).
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Better Coordination
Urged Between Housing
and Welfare Programs

Introduction

In an effort to prepare for the upcoming reauthorization
of federal welfare legislation, the Administration for Children
and Families, the agency within the Department of Health
and Human Services (HHS) that oversees the Temporary
Assistance for Needy Families (TANF) program, recently in-
vited government officials, legislators, welfare department
staff and TANF recipients to a series of town hall “listening
sessions” designed to “gather insights from those on the front
lines of welfare reform.”" The purpose of the meetings was
to inform HHS about the local experiences in implementing
the new welfare programs and to discuss how the TANF pro-
gram could be strengthened. The sessions were held in
Atlanta, Chicago, Dallas, New York and San Francisco.

At the San Francisco session, the National Housing Law
Project (NHLP) urged HHS to pay greater attention to the
intersection between “Welfare-to-Work” programs and the
federally subsidized housing programs administered by the
Department of Housing and Urban Development (HUD).
Since HHS and HUD often work with the same program
beneficiaries and seek to address similar if not the same is-
sues, expanded and improved coordination between the
TANF and HUD housing programs would advance both
agencies’ goals and improve services to recipients. This is
particularly true with respect to the “Welfare-to-Work” ini-
tiatives and opportunities that voucher participants can use
to move to areas of higher employment.

In addition, NHLP urged HHS to capitalize on the job
training and employment opportunities that must be made
available by HUD-funded agencies, including local public
housing authorities (PHAs) and community development
agencies to lower-income persons in the community. Finally,
NHLP stressed that HHS should become aware of and give
support to the HUD program benefits that present and re-
cent TANF recipients living in subsidized housing receive as
their income increases through employment. By understand-
ing and leveraging HUD programs, HHS will increase the
benefits from the welfare program changes to HUD-subsi-
dized families and make both the welfare and housing
programs more effective. This article reviews and discusses
NHLP’s recommendations in greater detail.

'The TANF program, which provides federal block grant funds to states
to provide cash assistance and other programs, is currently authorized
through fiscal year (FY) 2002. The listening sessions were billed as “an
initial step by the Bush administration” to develop new TANF legislation
when Congress considers reauthorization later this year. For more infor-
mation, see HHS press release at www.acf.dhhs.gov/news/press/2001/
listen.html.

Mobility Opportunities and
“Welfare-to-Work” Initiatives

Section 8 Voucher Mobility

Section 8 voucher-holders can move anywhere in the
country where a PHA administers a Section 8 program.” This
mobility can help voucher-holders move to areas with better
access to jobs. Obviously, this can be a particularly powerful
tool for TANF recipients who are also voucher-holders. Ac-
cording to HUD data, in the latter part of 2000 approximately
350,000 families participating in the Section 8 voucher pro-
gram—about one-third of the families with minor
children—received some income from AFDC/TANE? As
public housing and project-based Section 8 units are increas-
ingly converted to tenant-based assistance, this number will
likely increase. Unfortunately, for a number of reasons the
mobility aspects of the voucher program have not been fully
exploited.

Although PHAs are obligated to advise voucher-holders’
families of their mobility opportunities when they first re-
ceive Section 8 assistance, there is no requirement that existing
voucher-holders be reminded periodically of the program’s
mobility opportunities and it does not appear that many, if
any, PHAs make it a regular practice to so advise program
participants. In fact, federal funding rules and PHA jurisdic-
tional boundaries often create disincentives for PHAs to
promote mobility outside their jurisdictions.* HHS should,
therefore, make special efforts to encourage welfare depart-
ments to inform and educate TANF participants about the
opportunities that the voucher program presents for mov-
ing to areas with better employment possibilities.

Obviously, mobility opportunities are more likely to
be realized where PHAs work with other agencies—such
as welfare departments—to conduct outreach, provide coun-
seling and other assistance to families. Recent data suggests
that special services to facilitate mobility generally cost be-
tween $1,500-$3,500 per family.® Accordingly, PHAs should
be encouraged to work with welfare departments to improve
mobility services and help mitigate these costs. Moreover,
HHS should encourage HUD to influence PHAs adminis-
tering vouchers to use their administrative fees to provide
or improve mobility services in tandem with local welfare
offices.

Local welfare agencies should also advise TANF recipi-
ents about the value of mobility services and counseling and
how to secure these benefits. Information about mobility rights

2See 24 C.ER. § 982.353(b)(2001).

°B. Sard, Center on Budget and Policy Priorities, Outline of How Federal
Housing Programs Can Help Provide Employment and Training Opportunities
and Supportive Services to Current and Former Welfare Recipients, (Aug. 16,
2001), available at www.cbpp.org/1-6-00hous.htm.

‘Indeed, PHAs may decide to require new non-resident voucher holders
to rent units within the PHA's jurisdiction for the first year of the Section
8 lease. 24 C.E.R. § 982.353(c)(2)(2001).

°See n.3, supra.
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and opportunities, as well as counseling and education ser-
vices, should be provided to all TANF recipients through
consultations with case workers, the posting of notices on
welfare office bulletin boards, the distribution of fliers to per-
sons visiting welfare offices, and by enclosing printed
materials with the monthly TANF checks mailed to recipients.

The Family Self-Sufficiency Program

Similarly, HUD’s Family Self Sufficiency Program (FSS)
is designed to promote employment and increase savings
among voucher-holders and families living in public hous-
ing.® Created in 1990, the objective of the FSS program is to
reduce low-income families” dependency on welfare and
housing assistance. One aspect of the program is case man-
agement services. The case manager works with the family
to develop an FSS contract and helps the family access sup-
portive services in the community, such as child care,
transportation, credit and money counseling and education
programs. The FSS program is also used to establish indi-
vidual escrow accounts for participants.”

As the FSS participant family’s rent charges increase be-
cause of new work-related earnings, the PHA deposits the
incremental rent increase charges into the family’s escrow
account. The FSS participant may withdraw funds from the
account, with the PHA’s permission, while still in the FSS
program for certain work-related expenses. After successful
completion of the FSS program, the FSS participant may with-
draw all of the escrow funds for any purpose.

The FSS program can provide the TANF recipient with
multiple opportunities to achieve self-sufficiency. As with
mobility and counseling opportunities, welfare departments
should also advise TANF recipients who are public housing
residents or voucher program participants about the oppor-
tunities presented by the FSS programs. Moreover, HHS and
HUD should promote collaboration between PHAs, local
welfare agencies, homeless programs and state and local
government—especially those receiving HUD Community
Development Block Grant (CDBG) funds—to enhance the
employment prospects of low-income Section 8 voucher-
holders and public housing residents.

Local welfare providers can also play an integral role in
PHAs’ FSS program. Under the program, each participating
PHA must establish Program Coordinating Committees
(PCCs)? that will assist the PHA in securing the commitments
of public and private resources for the operation of the local
FSS program. HHS should encourage local welfare provid-
ers to become PCC members. Even if they do not become
PCC members, the directors and counselors of local welfare
departments should continually encourage PHAs to adopt
and/or increase the size of their FSS programs for the ben-
efit of all public housing residents and Section 8 voucher
participants.

6See 24 C.ER. Part 984 (2001).
7Id. at § 984.305.
$Id. at § 984.202.

Welfare to Work Housing Vouchers

Recognizing that stable and affordable housing is a criti-
cal but often missing factor in a family’s transition from
welfare to economic independence, HUD issued 50,000 new
Welfare-to-Work vouchers in 1999 for the sole use of families
receiving (or having recently received) TANF assistance and
services. As families with Welfare-to-Work vouchers leave
the program, the vouchers must be reissued to other fami-
lies that are current or recent TANF recipients.

The Welfare-to-Work vouchers were distributed through
a national competition to 133 PHAs and tribal entities in 35
states.” Over the two years of its operation, the program has
had varying degrees of success. While the voucher turnover
rate has been relatively low, 8 percent on average, as of Octo-
ber 31, 2001, the lease-up rate for the Welfare-to-Work
vouchers for 21 of the 133 PHAs was less than 75 percent.!
Lack of coordination with local welfare agencies was cited as
amajor obstacle to leasing-up the vouchers by several PHAs."

Because stable and permanent housing
is critical to maintaining employment
and achieving self-sufficiency, HHS
and its local welfare agencies should
have an interest in ensuring that all
Welfare-to-Work vouchers are used.

Because stable and permanent housing is critical to main-
taining employment and achieving self-sufficiency, HHS and
its local welfare agencies should have an interest in ensuring
that all Welfare-to-Work vouchers are used. HHS should
therefore encourage local welfare offices to work pro-actively
with PHAs receiving Welfare-to-Work vouchers to ensure
that every voucher is issued to, and a home is leased by, a
current or recent TANF recipient. To that end, welfare agen-
cies should at the very least advise TANF recipients of the
availability of Welfare-to-Work vouchers in jurisdictions that
have them. They should also consider providing additional

Although no new funding has been provided, existing unused Welfare-
to-Work funds have been reallocated for the past two years. For informa-
tion about Welfare-to-Work vouchers, see PHAs Challenged by Implementa-
tion of Section 8 Welfare-to-Work Vouchers, 31 HOUS. L. BULL. 38 (Feb. 2001).
See also www.hud.gov/pih/programs/ph/wtw/.

10See Monthly Lease-Up Reports: November 2001 at www.hud.gov / offices/
pih/programs/hcv/wtw/lease_up/1101.pdf.

"Quadel Consulting Corporation, Welfare-to-Work Monthly Narrative Re-
ports, (Sept. 11, 2000 and Nov. 13, 2000); Quadel Consulting Corporation,
Welfare-to-Work Leasing Progress Report: PHA Leasing Status-Part Two (Indi-
vidual Agency Status and Leasing Delays, August 2000 (Nov. 8, 2000).
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assistance, such as locating available rental units, undertak-
ing rental application training, and providing credit
counseling to ensure full utilization of the voucher program.

Furthermore, PHAs should be encouraged to seek ex-
cess local TANF funds to assist welfare recipients who hold
Section 8 or Welfare-to-Work vouchers locate housing or re-
locate to areas with better access to jobs or job-related services.
Excess TANF funds could also be used to assist TANF re-
cipients with job-related services who live in conventional
public housing.

Moving to Work and Job Plus Demonstration Sites

The purpose of the Moving to Work (MTW) demonstra-
tion is to test locally designed methods for delivering housing
assistance in cost-effective ways to families making the tran-
sition from welfare to work.”? Applications for demonstration
sites were approved for 24 PHAs in 18 states. Some of the
participating PHAs used the funds to provide training and
supportive services through enhanced and expanded FSS pro-
grams (or similar case management approaches), including
services for pre-employment skills development, job search,
and supportive services such as child care or transportation.

Part of the MTW program is the Jobs Plus demonstra-
tion, whose goal is to boost the employment rate in each
public housing development to between 50 and 70 percent
of resident families. Public housing developments in Balti-
more, Chattanooga, Dayton, Los Angeles, St. Paul, and Seattle
are participating in the program. At each of these sites, there
should be a partnership with the local welfare office and the
Job Training Partnership Act agency. If one does not exist, HHS
should promote participation by local welfare departments
in each Moving to Work and Job Plus demonstration site.

Local welfare departments should support other HUD-
funded and PHA-sponsored programs designed to provide
mobility counseling, work-promotion and other related sup-
portive services. These include the Regional Opportunity
Counseling (ROC) program, the Resident Opportunities and
Self-Sufficiency (ROSS) program, drug elimination and pre-
vention programs and HOPE VI Supportive Service
programs. Funding applications for these programs are an-
nounced each year through one or more HUD Notice of
Funding Availability (NOFA) published in the Federal Reg-
ister and accessible on HUD’s Web site, www.hud.gov.
Welfare agencies should collaborate with and support PHA
applications for these funds.

Section 3 Requirements

As of May 2001, approximately 190,000 families living
in conventional public housing were also recipients of TANF
benefits. As with all public housing residents, these families
may be entitled to receive job and training opportunities
under HUD's Section 3 program. That program obligates

12Pub. L. No. 104-134, § 204 (1996). For more information about the MTW
demonstration and specific programs of current MTW participants, see
www.hud.gov/offices/pih/programs/ph/mtw/.

agencies receiving federal housing or community develop-
ment funding to hire Section 3 eligible persons® for 30
percent of newly filled positions funded by the HUD pro-
grams.' If the funds are for public housing, preference must
be given to public housing residents.” In addition HUD
regulations specify that a certain proportion of housing and
community development contracting opportunities should
go to businesses controlled by, or that provide significant
employment opportunities to, Section 3 residents or other
low-income individuals.

The Section 3 program requirements are
seldom adhered to or enforced. It is
estimated that more than 16,000 public
housing residents should receive training
or employment under the program.

Unfortunately, the Section 3 program requirements are
seldom adhered to or enforced. Based upon current funding
for HUD public housing construction and rehabilitation pro-
grams (including HOPE VI) alone, it is estimated that more
than 16,000 public housing residents should receive training
or employment under the Section 3 program. Many more
welfare recipients and low-income persons are eligible to
participate in Section 3 opportunities because housing and
community development agencies that receive HUD funds,
such as CDBG and HOME grants, which are usually distrib-
uted by local government entities or, in smaller jurisdictions,
by state governments, must also comply with the mandates
of Section 3.

Too often, TANF recipients living in public housing en-
ter dead-end jobs that do not pay a living wage. With full
implementation of Section 3 obligations, these families could
access new jobs and training opportunities for positions such
as bookkeepers, secretaries, landscapers, security officers and
construction workers. Unlike others entering the workforce,
public housing residents have the advantage of already liv-
ing in secure, affordable housing. This should assist them in
making the difficult transition from welfare to work.

3“Section 3 residents” are public housing residents, participants in
Youthbuild, and other low and very low-income persons in the commu-
nity. The Youthbuild program provides disadvantaged youth with oppor-
tunities for employment, education, leadership development and train-
ing in the construction or rehabilitation of housing for homeless individu-
als and lower-income families. 24 C.ER. § 135.5 (2001).

412 U.S.C. § 1701y, as amended by Pub. L. No. 102-550, § 915, 106 Stat.
3672,3878 (Oct. 28,1992); 24 C.ER. Part 135 (2001); see also www.hud.gov/
progdesc/emp-lowr.html.

1574, § 135.5 (2001).
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HHS should demand full compliance with Section 3 re-
quirements and capitalize on these employment-related
services to promote better and higher-paying jobs for TANF
recipients. By encouraging local welfare agencies to work
with agencies that receive HUD funds, HHS could ensure
that current and recent TANF recipients in and outside pub-
lic housing get the employment and training opportunities
intended by Congress when it enacted the Section 3.

Earned Income Disregard

The Earned Income Disregard (EID) program also af-
fects TANF recipients. Under the program, PHAs are
required to disregard, for purposes of calculating a
household’s rent, a portion of the family’s income for a lim-
ited period when a household’s income increases as a result
of an increase in earned income.'® The EID requirement is
applicable to both public housing tenants and Section 8
voucher participants with disabilities. It is available to fam-
ily members who were previously unemployed and who
receive, or received within the past six months, TANF or
other Welfare-to-Work benefits. The advantages of the EID
are obvious: it allows the family to retain a greater percent-
age of its earnings by not adjusting the family’s rent upwards
immediately following an increase in income from training
or employment. Thus, it enables the household to adjust
more gradually to the increased expenses usually associated
with employment, such as transportation and clothing.
Unfortunately however, the EID program is not being imple-
mented nationally in a uniform manner. Some PHAs have
resisted the program while others provide the benefit spo-
radically or only when requested.

In 1998, NHLP surveyed PHASs to determine how many
were aware of and implementing the EID rule.”” Sixty per-
cent of the responding PHAs indicated that they had not
implemented the EID and many were unaware of the rule’s
existence. While PHA awareness of the program appears to
have improved since 1998 as many PHAs are now including
the program in their regulations, advocates and tenant groups
throughout the country continue to report significant imple-
mentation issues. It appears that many PHAs do not inform
their tenants of their right to the EID, nor have they devel-
oped an appropriate screening mechanism to ensure that
eligible tenants receive this mandated benefit. Instead, most
PHAs are leaving it up to the tenants to request the benefit, a
process that is ineffective when most tenants are ill-informed
or not informed at all of their right to the EID.

Local welfare agencies should be informed about the EID
and how it affects TANF recipients in federally subsidized
housing. In addition to ensuring that recipients receive the
appropriate benefit, HHS should encourage its local offices
to provide information and education about the EID (via fli-
ers available both at the welfare department and enclosed with
monthly TANF checks, handouts, bulletin board notices, etc.)

1642 U.S.C.A. § 1437a(d)(West Supp. 2001); 24 C.ER. § 960.255 (2001).
7See PHAs, Rents and the Working Poor, 28 HOUS. L. BULL. 89 (June 1998).

to all TANF participants residing in public housing or dis-
abled participants receiving Section 8 vouchers. If necessary,
local welfare workers should be urged to contact the PHA
directly to determine why the benefit is not being offered to
its residents. HHS should also encourage HUD to develop
uniform EID rules. Finally, HHS should create a simple form
or questionnaire for workers to use in determining EID eli-
gibility for the benefit of PHAs, public housing residents and
disabled Section 8 voucher-holders.

The EID program is not being
implemented nationally in a
uniform manner. Some PHAs have
resisted the program while others
provide the benefit sporadically or
only when requested.

The PHA Plan

Each PHA is required to develop Five-Year and Annual
Plans for the administration of its various housing programs
that must be approved by HUD.'" Residents of public hous-
ing and voucher recipients must be involved in the process
of developing these plans and PHAs are urged to secure
broad public participation in the plan process and are required
to report if they have consulted local or state governments in
the plan process. Moreover, PHAs are required to make best
efforts to enter into cooperation agreements with local wel-
fare agencies for the purpose of sharing information regarding
rents, income and services, among other matters, so that the
agencies can better carry out their respective functions. These
cooperation agreements may also include the provision of
economic self-sufficiency services to public housing residents
and voucher recipients."”

HHS should educate local TANF agencies about the PHA
Plan process, explain how they may learn about and become
involved in that process and enter into cooperation agree-
ments. Enhanced coordination between TANF agencies and
PHAs will ultimately benefit TANF recipients living in sub-
sidized housing in their efforts to obtain self-sufficiency. B

1842 U.S.C.A. § 1437c-1 (West Supp. 2001).
YId. at § 1437j(d)(7).
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Supreme Court to Hear
RHS Prepayment Cases

On January 4, 2002, the Supreme Court accepted the
plaintiffs” Petition for Certiorari in Franconia Associates v.
United States and a companion case, Grass Valley Terrace v.
United States, two Rural Housing Service (RHS) prepayment
cases from the Federal Circuit.! The cases were initiated, re-
spectively, in 1997 and 1998 in the Court of Federal Claims
by two groups of RHS Section 515 Rural Rental Housing
owners who sought damages from RHS based on their claim
that the Emergency Low-Income Housing Preservation Act of 1987
(ELIHPA),? which restricted their right to prepay their loans,
was an anticipatory repudiation of their contract with RHS
and constituted an uncompensated taking in violation of the
Fifth Amendment’s due process clause. The Claims Court
dismissed some of the owners’ claims on the ground that
ELIHPA terminated their prepayment rights and that their
claims were thus barred by the six-year federal statute of limi-
tations, which began to run upon the passage of ELIHPA in
1988.> The owners, contending that the statute of limitations
does not begin to run until such future time as they actually
sought to prepay their loans and RHS refused to accept the
prepayment, appealed the decision to the Federal Circuit
Court of Appeals, which affirmed the Claims Court deci-
sions.* The owners then petitioned the Supreme Court for
Certiorari, and their petition was accepted.

The issue to be decided by the Court is whether a breach
of contract and a Fifth Amendment takings claim accrue, for
purposes of the federal six-year statute of limitations, when
Congress enacts a statute alleged to abridge a contractual
right to freedom from regulatory covenant upon prepayment
of government mortgage loans. Although the cases will be
briefed this term, oral argument in the cases is not expected
until the Supreme Court’s next term, which begins in Octo-
ber. The Supreme Court’s is likely to issue its opinion in the
cases before the end of 2002. Other significant developments
in the Franconia and Grass Valley cases that recently occurred
in the Court of Federal Claims will be reported on in the
next issue of the Bulletin. B

! u.s. , 70 U.S.L.W. 3193, 2002 WL 10,619 (U.S. 2002).
2Pub. L. No. 100-242, 101 Stat. 1877 (1988).

Franconia Assoc. v. United States, 43 Fed. Cl. 702, 709 (1999). Grass Valley
Associates v. United States, 46 Fed. Cl. 629, 636 (2000). Several of the plain-
tiffs in these cases had loans that were entered into after Dec., 21, 1979,
when Congress first placed 20-year prepayment restrictions on RHS loans.
The restrictions enacted by ELIHPA were not extended to these loans un-
til 1992 by the Housing and Community Development Act of 1992 (HCDA),
Pub.L. No. 102-550, § 712, 106 Stat. at 3841 (1992). Since the litigation was
commenced within six years of the passage of HCDA, their claims were
not dismissed as barred by the statute of limitations.

‘Franconia Assoc. v. United States, 240 F.3d 1358 (2000); Grass Valley Associ-
ates v. United States, 7 Fed. Appx. 928, 2001 WL 534,141 (Fed. Cir., May 17,
2001)(Unpublished).

Recent Housing Cases

The following are brief summaries of recently reported
federal housing cases that should be of interest to housing
advocates. Copies of the opinions can be obtained from a
number of sources including the cited reporter, Westlaw,'
Lexis,* or, in some instances, the court’s Web site.> Copies of
the cases are not available from NHLP.

Fennelly v. Kimball Court Apartment Limited Partnership,
2001 WL 1,524,452 (Mass. Super., Sept. 25, 2001). The court
held that the federal Section 8 good cause eviction lease pro-
vision trumped other provisions of a housing choice
voucher-tenant’s lease. The lease between the landlord and
the tenant provided that in the event of fire, the tenancy
would be terminated. However, the addendum to the lease
that spells out additional requirements for Section 8 voucher-
tenants provides that the tenancy could only be terminated
for good cause and through court action. When a fire, appar-
ently started by the tenant’s children when she was not
present, destroyed the unit, the landlord informed the local
housing authority that the Housing Assistance Payment
(HAP) contract was terminated and told the tenant that her
tenancy had ended without instituting formal court proceed-
ings. Except for a statement from an office employee of the
local housing authority, who told her that the tenancy was
terminated by the fire and that she should look for other
housing, the tenant did not receive a formal notice from the
authority that her tenancy had been terminated. When the
tenant could not find other housing with her Section 8
voucher, she sued her former landlord alleging breach of the
lease and violation of the federal law governing Section 8.
Ruling on the parties’ cross-motions for summary judgment,
the court found that the Department of Housing and Urban
Development (HUD)-required lease addendum provides that
the tenancy can only be terminated for good cause and
through court action and that the provision takes precedence
over any conflicting lease provisions. The court held that the
lease did, in fact, conflict with the addendum and granted
the tenant’s summary judgment on her breach of the lease
claim. The court also granted the tenants’ claim that the land-
lord violated her Due Process rights in terminating her
tenancy. It found that the landlord’s relationship to the gov-
ernment under the voucher program was “symbiotic in
character and interdependent enough” that the landlord’s
conduct constituted state action and that the termination vio-
lated her procedural due process rights. Lastly, the court
granted the tenant’s summary judgment motions on a claim

lwww.westlaw.com
Zwww.lexis.com

°For a list of courts that are accessible through the World Wide Web, see
www.uscourts.gov/links.html (federal courts) and www.ncsc.dni.us/
COURT/SITES/ courts.htmstate (for state courts). See also www.courts.net.
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of breach of the covenant of quiet enjoyment and denied all
counts of the landlord’s cross motion for summary judgment.

Christopher Village v. United States, 50 Fed. Cl. 635 (Oct. 26,
2001). The United States Court of Federal Claims denied class
certification to 200 owners of “troubled” Section 221(d)(3)
properties who sought to recover damages from HUD on
the ground that their defaults on their HUD-insured loans
were caused by HUD's failure to approve adequate rent in-
creases. Under the regulatory agreement with HUD, the
221(d)(3) owners were required to maintain their properties
in good condition. HUD deemed one of plaintiff owners’
apartment buildings to be in poor condition, placed the
project on the “troubled” properties list and assigned a Spe-
cial Workout Assistance Team (SWAT) to the property. When
HUD asked the property owners to refurbish it, the owners
requested a rent increase which HUD ignored. Instead, it
demanded that the owners place $2 million in escrow to pay
for the repairs. When the owners did not comply, HUD fore-
closed on the property.

When the owners’ effort to set aside the foreclosure
through a federal district court action failed, HUD sold the
property to the local municipality for $10. On appeal from
the district court decision, the United States Court of Ap-
peals for the Fifth Circuit concluded that all the owners’
claims were moot except for their declaratory relief claim
that HUD had violated its regulations when it ignored their
request for a rent increase and demanded that $2 million be
put in escrow for the repairs. On that claim the Fifth Circuit
held that HUD had acted arbitrarily and capriciously and in
violation of the Administrative Procedure Act. The owners then
filed a class action suit in the Court of Federal Claims on
behalf of themselves and other similarly situated owners to
collect damages for HUD's conduct.

The Court of Federal Claims rejected the class certifica-
tion request after reviewing eight factors that are to be
considered in deciding to certify a class. The court found that
the individual questions of fact predominated over the com-
mon questions of law because each class member would have
to prove her individual damages. It also found that plain-
tiffs were not typical of the class because each class member
had a different relationship with HUD. Moreover, it was not
convinced that the claim of each putative class member
would be too small to pursue individually. Lastly, it did not
find a significant risk of inconsistent adjudications if each
putative class member were to sue on her own behalf. Since
the putative class failed in four of the eight factors, the court
denied class certification.

Vargas v. 1387 Grand Concourse Realty Corporation, 732
N.Y.S. 2d 6 (Nov. 1, 2001). A state appellate court in New
York City upheld summary judgment against plaintiff-ten-
ants who had filed a § 1983 claim against the New York City
Housing Authority alleging municipal indifference to
“shoddy” lead paint inspections of Section 8 units. The court
concluded that the plaintiffs had not submitted any evidence
showing that the housing authority condoned poor inspec-
tions or that it failed to adequately train inspectors. It found

that nine complaints filed over an 11-year period for the
75,000 units administered by the housing authority insuffi-
cient to indicate a pattern of indifference.

Housing Authority for Prince George’s County v. Williams,
784 A. 2d 621 (Nowv. 2, 2001). The Maryland Court of Special
Appeals reversed a lower court’s denial of the housing
authority’s motion for judgment for possession against a ten-
ant whose minor children engaged in criminal drug activity.
The public housing tenant’s minor son was arrested for dis-
tribution of cocaine, leading the housing authority to move
to terminate the tenancy. The authority and tenant entered
into a settlement agreement incorporating language mirror-
ing the lease provision that the tenant, “member’s [sic] of
tenant’s household, and any guests under tenant’s control,
will not engage in criminal activity, including but not limited
to ‘drug-related activity,” on or near tenant’s premises. . . .”
Less than a year later, the tenant’s other minor son was ar-
rested for possession of marijuana and the housing authority
instituted eviction proceedings. The lower court concluded
that since a minor is dealt with through the juvenile system—
by definition not criminal—there was no violation of the
agreement, and denied the authority’s motion for judgment.

The appellate court reversed, finding that although a
juvenile proceeding is not criminal, the underlying behavior
may still be criminal, thus possibly constituting a violation
of the agreement and the lease. However, it stopped short of
granting the eviction. Instead, after acknowledging that the
tenant could not simply order her minor children from the
house, that allowing them to remain will have an impact on
other tenants who wish to live in a crime-free environment
and that innocent tenants do not wish to be evicted for the
actions of others, the court remanded the case for an eviden-
tiary hearing at which all relevant circumstances be
considered, including the knowledge of the tenant and the
efforts she took to control her sons’ behavior. The court sug-
gested that if the tenant had done everything possible to
curtail her sons’ illegal activities and if she was wholly with-
out knowledge of their crimes, the application to evict the
tenant should be denied.

Housing Authority of Joliet v. Keys, 2001 WL 1,636,500 (Il
App., Dec. 14, 2001). In a split decision, the court upheld a
lower court’s ruling that an innocent grandmother could not
be evicted from public housing for her adult grandson’s
criminal behavior. While the named tenant, a frail, elderly
woman was hospitalized, her adult grandson, a listed house-
hold member, robbed and shot someone at the residence. The
housing authority instituted eviction proceedings against the
tenant based on a lease provision stating that the “tenant,
any member of the tenant household, a guest, or another
person under the tenant’s control shall not engage in or per-
mit . .. criminal activity on or off the premises. . . .” The trial
court entered judgment in the tenant’s favor because she had
no knowledge of the crime and no control of the actions of
her grandson. Focusing on the definition of “control,” the
appellate court concluded that the word means more than
merely granting access to property, that the grandmother did
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not have “control” over her grandson’s actions, and that she
could not be evicted for those actions. Additionally, the court
noted that construing the language, as the housing author-
ity suggested, to permit her eviction would lead to absurd
results such as tenants being evicted for the behavior of in-
vited insurance salesmen. Addressing the ambiguity in the
language regarding whether “control” modifies only “an-
other person” or all the people listed including household
members, the court reasoned that ambiguous lease terms
must be construed against the drafter, in this case the hous-
ing authority. Moreover, upon reviewing the legislative
history on which the lease language was based, the court
found that Congress did not intend for the eviction of inno-
cent tenants. And, while it noted potential constitutional due
process concerns, it did not rule upon them. The dissent in
the case argued that the lease was not ambiguous and that it
imposed strict liability on the tenants for the acts of others.

Vasquez v. Housing Authority of the City of El Paso, 271 F.
3d 198 (5th Cir., 2001). In a split decision, the Court of Ap-
peals for the Fifth Circuit reversed a lower court’s grant of
summary judgment for the Housing Authority of the City of
El Paso (HACEP) preventing the distribution of political fli-
ers on public housing grounds by nonresidents. A candidate
for political office and a public housing resident filed a com-
plaint in district court against the housing authority
challenging, on First Amendment grounds, its enforcement
of trespass regulations against candidates engaged in door-
to-door campaigning. The regulations limited access to
housing authority property to residents, members of their
households, their guests and visitors and such other persons
who have legitimate business on the premises, prohibited
the distribution of notices and flyers without the housing
manager’s prior approval, set time limits for entering the
property and forbad leaving flyers on the doors of residents
who do not answer.

The Fifth Circuit reversed the grant of summary judgment
in favor of HACEP, concluding that the regulations constituted
an unreasonable restriction on the tenant’s right to receive
political information. While concluding that public housing
grounds were nonpublic fora for purposes of First Amend-
ment analysis and that the regulations were viewpoint-neutral,
the court, nonetheless, reasoned that door-to-door campaign-
ing is fundamental to the political process and sometimes the
only method possible for distributing information to low-
income people. It found that HACEP’s crime prevention goal
did not outweigh this important information dissemination
method. The court concluded that HACEP’s safety concerns
could be met by simply requiring distributers of political
notices to first get permission from the management and that
restricting all political leafleting was an “unreasonable re-
striction on the freedoms guaranteed by the First
Amendment.”

The dissent in the case argued that, in a nonpublic forum,
the government'’s restriction need only be reasonable, rather
than the best possible method of advancing its goals. In light
of safety concerns for the elderly population of the building,
the dissenter found the regulations to be reasonable.

East Hartford Housing Authority v. Morales, 2001 WL
1,474,833 (Conn. App., Nov. 27, 2001). The appellate court
affirmed the lower court’s ruling that a tenant in a Section 8
housing project needs to pay to the court registry only the
tenant share of the rent, or $72 per month, rather than full
market rent of $518. The East Hartford Housing Authority
(EHHA) instituted eviction proceedings against the tenant
for failure to pay rent. The trial court judge granted EHHA
judgment for possession but stayed execution of the judg-
ment for an additional month and ordered the tenant to pay
$72, the tenant share of the rent, to the court registry. EHHA
appealed both the stay and the amount of the payment.

The appellate court concluded that the appeal of the stay
was procedurally waived. As to the rent amount, the court
found that EHHA had not followed the federal notice re-
quirements necessary to adjust the tenant’s rent to the full
market rent. Thus, the court held that even though the ten-
ant had not properly recertified her rent with EHHA, EHHA
was not entitled to claim the full market rent until it com-
plied with the procedural and notice requirements of the
Section 8 regulations. The court thus upheld the lower court’s
ruling.

Barnes v. Chicago Housing Authority, 2001 WL 1,568,385 (Il1.
App., Dec. 3,2001). The appellate court upheld the grant of
summary judgment in favor of the defendant, the Chicago
Housing Authority (CHA) and LeClaire Courts Resident
Management Corporation (LCRMC), which held that under
Illinois law, CHA and LCRMC were immune from suit
brought by a public housing tenant based on their failure to
provide adequate security in the housing development. The
plaintiff, a tenant in a CHA development that was managed
by LCRMC, was shot and paralyzed from the waist down
when he intervened in an attack by gang members on his
daughter. He brought a damage action against both entities
alleging willful and wanton misconduct in not providing
adequate security. The injury occurred during a six-to-eight
week period when no security was provided at the develop-
ment because LCRMC’s contract with a security company,
which was subject to CHA's approval, expired before CHA
approved a new contract. The trial court granted CHA's
motion to dismiss and LCRMC’s motion for summary judg-
ment, holding that both entities were immune from suit
pursuant to Illinois’s Tort Immunity Act.

The appellate court upheld the rulings, concluding that
CHA was a “local public entity” and immune under the stat-
ute. The court’s conclusion was predicated on its finding that
LCRMC participated in the business of government, was
entirely government funded and that it was subject to strict
CHA and federal regulations. Because it was essentially gov-
ernment run, the appellate court concluded that it qualified
for the same immunities as CHA. The appellate court also
rejected the tenant’s argument that the Tort Immunity Act was
unconstitutional. Thus, the tenant was left with no recourse.

Alexander Investment v. United States, 51 Fed. Cl. 102 (Dec. 5,
2001). The United States Court of Federal Claims held that fed-
eral legislation that prevented Section 221(d)(3) and Section 236
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building owners from prepaying their private but federally
insured mortgages did not amount to an unconstitutional
taking. Plaintiff-owners had entered into agreements with
HUD and lenders in the 1970s to receive below market rate,
or subsidized, mortgages. In exchange, the owners agreed
to maintain the units in the buildings as low-income hous-
ing for the duration of the promissory note. A right of
prepayment was set out in the notes with the lenders, per-
mitting owners to prepay their mortgages without HUD
approval after 20 years, thus terminating the obligation to
maintain the low-income use of the property. The prepay-
ment language did not appear in the owners’” Regulatory
Agreements with HUD. However, before the 20-year period
had expired, Congress enacted the Emergency Low Income
Housing Preservation Act of 1987 (ELIHPA), followed by the
Low Income Housing Preservation and Resident Homeownership
Act of 1990 (LIHPRHA), the combined effect of which was to
place severe limitations on the owners’ right to prepay their
notes and to require HUD approval for any prepayment.
When the plaintiffs applied to HUD to prepay their notes,
HUD denied the request. The plaintiffs sued the United States
for breach of contract and for a Fifth Amendment taking of
their right to prepay. The Claims Court concluded that in
order to establish a takings claim, the plaintiffs must estab-
lish that they were the owners of property and that property
was taken by the government for public use. Because the
prepayment provisions were in the note and not in the regu-
latory agreements with the United States, the court found
that there was no privity of contract between the United States
and the owners and that therefore they had no property right
which could have been taken. Further, it found that the notes
were expressly subject to any future amendment to HUD
regulations that did not harm the lenders. The court rejected
the owners’ argument that a regulatory taking took place
because: the government action was not aimed at harming
the owners; the economic impact on the owners was, at worst,
a diminution of value, rather than a complete loss of prop-
erty; and the owners entered into a highly regulated realm
of government assisted housing, benefitted from the pro-
gram, and were fully aware of the risk that the law could
change. Since the prepayment rights were subject to changes
in the law, no property right to prepay ever vested for the
owners, and no Fifth Amendment taking could take place.
The court thus granted the United States” motion for sum-
mary judgment.

Chancellor Manor v. United States, 2001 WL 1,529,617 (Fed.
Cl.,Nowv. 30,2001). The United States Court of Federal Claims
held that the federal legislation that prevented Section
221(d)(3) and Section 236 building owners from prepaying
their private but federally insured mortgages did not amount
to an unconstitutional taking. Plaintiff-owners had entered
into agreements with HUD and lenders in the 1970s to re-
ceive below market rate, or subsidized, mortgages. In
exchange, the owners agreed to maintain the units in the
buildings as low-income housing for the duration of the
promissory note. A right of prepayment was set out in the
notes with the lenders, permitting owners to prepay their

mortgages without HUD approval after 20 years, thus ter-
minating the obligation to maintain the low-income use of
the property. The prepayment language did not appear in
the owners” Regulatory Agreements with HUD. However,
before the 20-year period had expired, Congress enacted the
Emergency Low Income Housing Preservation Act of 1987
(ELIHPA), followed by the Low Income Housing Preservation
and Resident Homeownership Act of 1990 (LIHPRHA), the com-
bined effect of which was to place severe limitations on the
owners’ right to prepay their notes and to require HUD ap-
proval for any prepayment. These restrictions were however
lifted by the Housing Opportunity Program Extension Act of
1996 (HOPE).

One of the plaintiff-owners 20-year restrictive period ex-
pired while LIHPRHA was still in effect, but before the HOPE
Act was passed. Given the choice under ELIHPA and
LIHPRHA of simply continuing the mortgage payments, sell-
ing the property to a nonprofit or receiving financial incentives
to maintain the property as low-income housing for the use-
ful life of the property, the owner accepted the incentives and
thus committed to maintain the affordable nature of the prop-
erty for the next 50 years or more. ELIHPA and LIHPRHA
delayed two other owners’ ability to prepay their loans, but
they had not signed incentive agreements before the passage
of the HOPE Act. Thus, they were able to prepay their mort-
gages when that statute lifted the restrictions. All the owners
brought a damage action against the United States, alleging
breach of contract and Fifth Amendment takings.

The Court of Federal Claims granted the United States’
motion for summary judgment against all of the owners.
After rejecting a number of creative argument by the plain-
tiffs, including a third-party beneficiary argument and a
judicial estoppel argument, the court found no privity of
contract with the United States because the Regulatory
Agreements between the owners and the United States did
not contain the prepayment provisions. As in Alexander
(above), the court found that the promissory notes were sub-
ject to possible changes in the law and that the owners were
aware of such risk. The only caveat was that regulatory
amendments could not have an adverse effect on the lend-
ers. As HUD was thus not a party to the notes, the United
States did not breach the contracts. As to the takings claims,
the court concluded that, because the notes were subject to
possible changes in the law and regulations, the owners
never had a vested interest in their right to prepay their loans.
Since ELIHPA and LIHPRHA superceded the owners’ con-
tracts with the lenders, they eliminated the owners right to
prepay. However, since the right to prepay never vested,
the court concluded that there could be no Fifth Amend-
ment taking.

City of Salem v. Salem Heights Apartment Co., 2001 WL
1,562,418 (Mass. Housing Ct., Nov. 30, 2001). Relying exclu-
sively on state contract law, a Massachusetts housing judge
granted the City of Salem’s motion for summary judgment,
effectively preventing a landlord from prepaying a Section
236 mortgage note. In 1973, Salem approved the owner’s
application to build a low-income housing development and
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executed a regulatory agreement pursuant to Massachusetts
law. The owners also executed a mortgage note and a HUD
Regulatory Agreement under Section 236 of the National
Housing Act. These agreements permitted the owners to re-
ceive interest rate subsidies in exchange for providing
low-income housing in the development. The owner’s note
provided that the owner could prepay its loan without HUD
permission after 20 years, but that prepayment right was
severely curtailed by ELIHPA and LIHPRHA, but then re-
instated under the HOPE Act. In April 2000, the owners
notified the tenants that they intended to prepay the mort-
gage and replace their subsidies with vouchers. Salem
objected, claiming that the vouchers were inadequate re-
placement subsidies for a number of reasons, including the
requirement that tenants be rescreened for voucher eligibil-
ity, the potential termination of the vouchers if the housing
were to become too expensive or too run down and the dimi-
nution of available low-income housing stock in the city.
Salem filed suit and obtained a preliminary injunction pre-
venting the prepayment.

On the city’s motion for partial summary judgment, the
court found that even though the Section 236 contract did
not obligate the owners to maintain the affordable nature of
the housing for the term of the mortgage, a separate contract
between the owners and the city, required by Massachusetts
state law, obligated the owners to maintain the low-income
use of the property for 40 years and to operate the develop-
ment on a limited-profit basis without a right to prepay. Thus,
the court granted the city’s motion for summary judgment
on the breach of contract claim but allowed for possibility
that the owner could find another way to comply with the
contract without maintaining the Section 236 mortgage and
accompanying subsidies in place. In so doing, the court re-
jected the owner’s contention that federal provisions allowing
for a prepayment after 20 years preempted the 40-year state
contract provision. ll

Life’s unfairness is not irrevocable;
we can help balance the scales for

others, if not always for ourselves.

—Hubert Humphrey

Recent Housing-Related
Regulations and Notices

The following are significant affordable housing-related
regulations and notices that the Department of Housing and
Urban Development (HUD) and the Department of
Agriculture’s (USDA) Rural Housing Service (RHS) issued
through December 31, 2001. For the most part, the summa-
ries are taken directly from the summary of the regulation in
the Federal Register or each notice’s introductory paragraphs.

Copies of the cited documents may be secured from vari-
ous sources, including (1) the Government Printing Office’s
Web site on the World Wide Web,! (2) bound volumes of the
Federal Register, (3) HUD Clips,* (4) HUD,® and (5) USDA’s/
Rural Development Web page.* Citations are included with
each document to help you secure copies.

HUD Regulations

66 Fed. Reg. 63,436 (December 6, 2001)
Amendments to HUD’s Civil Money Penalty Regulations
Summary: This rule implements sections 561 and 562 of
the Multifamily Assisted Housing Reform and Affordability Act
of 1997 (MAHRAA). These sections concern HUD's ability
to impose civil money penalties. Section 561 expands the list
of parties and violations subject to civil money penalties re-
lated to multifamily properties. Section 562 authorizes HUD
to impose civil money penalties for violations of Section 8
project-based housing assistance payments contracts.
Effective Date: January 7, 2002.

HUD Federal Register Proposed Rules

66 Fed. Reg. 60,132 (November 30, 2001)
Uniform Financial Reporting Standards for HUD Housing
Programs, Additional Entity Filing Requirements

Summary: This rule proposes to amend HUD's regula-
tion on Uniform Financial Reporting Standards by adding
HUD Approved Title I and Title Il non-supervised lenders,
non-supervised mortgagees, and loan correspondents to the
covered entities required to electronically submit annual
financial information to HUD prepared in accordance with
generally accepted accounting principles. Under long-
standing regulatory and contractual requirements, these
entities already submit financial information to HUD on
an annual basis.

Comment Due Date: January 29, 2002.

LAt www.access.gpo.gov/su_docs.
2At www.hudclips.org/cgi/index.cgi.

*To order notices and handbooks from HUD, call (800) 767-7468 or fax
(202) 708-2313.

*At www.rdinit.usda.gov/regs.
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66 Fed. Reg. 60,128 (November 30, 2001)
Appraiser Qualifications for Placement on FHA Single
Family Appraiser Roster

Summary: This proposed rule would make several regu-
latory changes designed to strengthen the licensing and
certification requirements for placement on the FHA Ap-
praiser Roster. First, the proposed rule would require that
appraisers on the Appraiser Roster must have professional
credentials that are based on the minimum licensing / certifi-
cation standards issued by the Appraiser Qualifications
Board of the Appraisal Foundation. The proposed rule also
clarifies that an appraiser may be removed from the Ap-
praiser Roster if the appraiser loses his or her license or
certification in any state due to disciplinary action, even if
the appraiser continues to be licensed or certified in another
state. Finally, the proposed rule provides that an appraiser
who is licensed or certified in a single state and whose li-
cense or certification has expired or has been revoked,
suspended or surrendered as a result of a state disciplinary
action, will be automatically suspended from the Appraiser
Roster until HUD receives evidence demonstrating renewal
or that the state imposed sanction has been lifted.

Comment Due Date: January 29, 2002.

66 Fed. Reg. Page 61,636 (December 3, 2001)
Semi-Annual Regulatory Agenda

Summary: In accordance with section 4(b) of Executive
Order 12866, Regulatory Planning and Review, HUD is pub-
lishing its agenda of (1) regulations already issued or that
are expected to be issued over the next several months, and
(2) currently effective rules that are under review. The pur-
pose of publication of the agenda is to encourage more
effective public participation in the regulatory process by
providing the public with early information about pending
regulatory activities.

66 Fed. Reg. 65,162 (December 18, 2001)
Uniform Financial Reporting Standards For HUD Housing
Programs, Additional Entity Filing Requirements

Summary: On November 30, 2001, HUD published a
proposed rule entitled Uniform Financial Reporting Standards
for HUD Housing Programs, Additional Entity Filing Require-
ments. The preamble to the rule (although not the rule text)
misstates the date by which the financial statements of enti-
ties covered by the rule must submit their financial statements
electronically. This notice corrects the preamble.

HUD Federal Register Notices

66 Fed. Reg. 59,052 (November 26, 2001)
Section 8 Housing Assistance Payments Program—Contract
Rent Annual Adjustment Factors, Fiscal Year 2002
Summary: This notice announces revised Annual Adjust-
ment Factors (AAFs) for the adjustment of Section 8 contract
rents on housing assistance payment contract anniversaries
from October 1, 2001. The AAFs are based on a formula us-
ing data on residential rent and utility cost changes from the

most current Bureau of Labor Statistics Consumer Price In-
dex (CPI) survey and from HUD’s Random Digit Dialing
(RDD) rent change surveys.

Effective Date: October 1, 2001.

66 Fed. Reg. 59,080 (November 26, 2001)
Public Housing Assessment System (PHAS) Information
About PHAS Interim Scoring, Methodology for Public
Housing Agencies (PHAs) With Fiscal Years Ending On or
After September 30, 2001

Summary: HUD assesses America’s PHAs under the
Public Housing Assessment System (PHAS). Under the
PHAS, HUD evaluates PHAs based on four key indicators:
(1) The physical condition of the PHA’s properties; (2) the
PHA'’s financial condition; (3) the PHA’s management op-
erations; and (4) the residents” assessment (through a resident
survey) of the PHA’s performance. This notice, together with
two other notices published concurrently, provides additional
information on an interim PHAS scoring process for two of
the four PHAS indicators and other relevant information
about PHAS scoring.

66 Fed. Reg. 59,084 (November 26, 2001)
Public Housing Assessment System Physical Condition
Scoring Process Interim Scoring, Corrections and
Republication

Summary: This notice provides additional information
to PHAs about the interim scoring methodology for scoring
PHAs under the Physical Condition Indicator of the PHAS.
This interim scoring is effective for PHAs with FYs ending
September 30, 2001, December 31,2001, March 31,2002, June
30, 2002, and September 30, 2002. After the interim period,
the Department will determine a PHA’s PHAS Physical Con-
dition Indicator score in accordance with the scoring process
of this notice, excluding the modification in the calculation
of the area weights for the five inspectible areas.

Comment Due Date: December 26, 2001.

66 Fed. Reg. 59,126 (November 26, 2001)
Public Housing Assessment System (PHAS):
Financial Condition Scoring Process Interim Assessments

Summary: This notice is an update of the Financial Con-
dition Indicator scoring notice that was published on
December 21, 2000 and takes into consideration public com-
ment received from PHAs, public housing industry and
resident groups and other interested Federal and Congres-
sionally chartered agencies. This notice describes an interim
scoring process for PHAs on the Financial Condition Indica-
tor of PHAS. This interim process is effective for PHAs with
fiscal year ends (FYEs) of September 30, 2001, December 31,
2001, March 31, 2002, June 30, 2002, and September 30, 2002.
After the interim period, the Department will use the scor-
ing process described in the Financial Condition Scoring
notice published December 21, 2000 to determine a PHA's
PHAS Financial Condition Indicator score.

Comment Due Date: December 26, 2001.
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66 Fed. Reg. 63,247 (December 5, 2001)
Public Housing Assessment System (PHAS) Financial
Condition and Physical Condition Interim Scoring Notices
Correction; Location for Submission of Public Comments
Summary: On November 26, 2001, HUD published two
notices that advised of interim scoring processes under
HUD’s PHAS for the PHAS Physical Condition Indicator and
for the PHAS Financial Condition Indicator. The notices also
solicited public comment but omitted the location where
public comments could be submitted. This notice provides
that information.

66 Fed. Reg. 63,547 (December 7, 2001)
Announcement of Funding Awards; Indian Housing Drug
Elimination Program; Fiscal Year 2001

Summary: On October 19, 2001 (66 FR 53242), the De-
partment published a notice that announced the funding
awards for FY 2001 funding for its Indian Housing Drug
Elimination Program. This document makes a correction to
the list of funded applicants.

66 Fed. Reg. 63,717 (December 10, 2001)
Mortgagee Review Board; Administrative Actions

Summary: In compliance with section 202(c) of the Na-
tional Housing Act, notice is hereby given of the cause and
description of administrative actions taken by HUD’s Mort-
gagee Review Board against HUD-approved mortgagees.

HUD Notices

Notice PIH 2001- 40 (HA) (November 14, 2001)
Operation Enduring Freedom

Summary: This notice provides general guidance to
PHAs administering Public Housing and /or Section 8 Hous-
ing Choice Voucher and Moderate Rehabilitation programs
and owners participating in the Section 8 Housing Choice
Voucher program, on providing support for families and
dependents of military personnel (including reservists and
guardsmen) called to active duty during Operation Endur-
ing Freedom.

Expires: November 30, 2002.

Notice PIH 2001-41 (HA)(November 14, 2001)
Section 8 Tenant-Based Assistance (Enhanced and Regular
Housing Choice Vouchers) For Housing Conversion
Actions—Policy and Processing Guidance

Summary: This notice revises the funding process and
several administrative policies concerning regular and
enhanced vouchers provided as the result of housing con-
version actions.

Expires: November 30, 2002.

Notice PIH 2001-42 (TDHEs)(November 30, 2001)
Total Development Costs (TDC) for Affordable Housing
under the Native American Housing Assistance and Self-
Determination Act of 1996 (NAHASDA)

Summary: This notice supersedes Notice PIH 2000-30
(TDHES), Dwelling Construction and Equipment (DC&E) Costs,

dated August 14, 2000. This notice transmits the schedule

for the maximum amount of funds that may be used per unit

for TDC costs of affordable housing under NAHASDA.
Expires: November 30, 2002.

Notice PIH 2001-43 (HA)(December 5, 2001)
December 2001 Semi-Annual Assessment Process for the
Public and Indian Housing Information Center (PIC) Form
50058 Reporting

Summary: The Office of Public and Indian Housing
(PIH) will not conduct the December 2001 semiannual as-
sessment process for both Section 8 and public housing, as
established under Notice PIH 2000-13, in order to provide
sufficient time for the full implementation of the new PIC
Form 50058 module.

Expires: December 31, 2002.

Notice H 2001-08 (August 1, 2001)
Fiscal Year 2001 Annual Operating Cost Standards—Section
202 Supportive Housing for the Elderly and Section 811
Supportive Housing for Persons with Disabilities Programs

Summary: Attached to this notice are the Operating Cost
Standards (OCS) which HUD Office staff should use for cal-
culating the annual per person/per unit amount of a Project
Rental Assistance Contract (PRAC) when making FY 2001
subsidy fund reservations for Capital Advance applications
under the subject programs. These Standards have been up-
dated using the National Consumer Price Index (CPI) of
housing changes for 2000. Each HUD Office should adjust
these Standards downward to accommodate any lower-cost
area within its jurisdiction when locally developed cost data
so indicate.

Expires: August 31, 2002.

Notice H 2001-12 (HUD)(November 20, 2001)
Reinstatement and Extension of Notice H 95-55,
Procedures for Implementing Section 214 of the Housing
and Community Development Act of 1980, as amended—
Restrictions on Assistance to Noncitizens

Summary: Notice H 95-55 and related Notices (H 95-68,
H 96-52, H 96-88, and H 99-34) are being reinstated and ex-
tended to November 30, 2002.

Expires: November 30, 2002.

Notice H 2001-14 (HUD)(December 7, 2001)
Increase in FHA Multifamily Statutory Per Unit Limits
and Revised High Cost Percentages

Summary: The President has signed the HUD Appropria-
tions Act implementing an increase of 25 percent in the
statutory per unit mortgage limits in the National Housing
Act for the FHA multifamily mortgage insurance programs.
The new limits are effective for all project mortgages that
have not been initially endorsed. Multifamily Hubs can con-
sider requests for reprocessing from mortgagees with
outstanding Firm Commitments that have not been initially
endorsed.

Expires: December 31, 2002.
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Notice H 2001-15 (December 12, 2001)
Extension of “Revitalization Area Evaluation Criteria—
Single Family Property Disposition”

Summary: Notice H 00-16, issued on August 18, 2000 and
titled Revitalization Area Evaluation Criteria for Single Family
Property Disposition, is extended to August 31, 2002.

Expires: December 31, 2002.

RHS Notices

RD AN No. 3688 (2018-F)(December 5, 2001)
New Policy Memorandum on the Freedom of Information
Act from the New Attorney General

Summary: On October 12, 2001, Attorney General John
Ashcroft issued a new policy memorandum on the Freedom
of Information Act (FOIA), 5 U.S.C. 552. This FOIA policy
statement supersedes the former Attorney General, Janet
Reno, FOIA policy statement that was issued by the Depart-
ment of Justice in October 1993. This Administrative Notice
(AN) addresses a new standard with respect to withholding
records in response to FOIA requests.

RHS Unnumbered Letters

Clarification and Guidance on the Documents Required in
Determining an Applicant Eligible for 502 Direct/504 Loan/
Grant Assistance (December 13, 2001)

Summary: The purpose of this unnumbered letter is to
provide clarification and guidance in determining an
applicant’s eligibility for Section 502 Direct/Section 504 loan/
grant assistance. The Management Control Review (MCR)
for the Section 504 loan/grant program, which was con-
ducted in FY 2000, indicated that some field offices were
requiring applicants to provide copies of their driver’s li-
cense or divorce decree in order to determine eligibility. ll
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